A

SAl A2 ol da Ao} B
FAY A4 402N
Zehl 7R Agol B A7

4

S

N

3}

i
M

3o

ol

I.A4 &
0. XA A4 2ho] Al Aeke] A Az walxl A
1 AA AR 2ol Al Aok A7 A4 sfote] oA
2. 2ok | A A8 A HHgE 2k | A A28z 2
A 29x2] A
3. A=

M. GAake] =AW o7t sl 492 =44 24
1. 20F | 74 A3zt w@alal 24Ae] 1A
2. =AY el w2y -e-w
3. 2ok | FA N o8k Ak} 2] Ask
V. @Azke]l =AY de7F e A2 =AW 24
1 2Zvk | A4l o3t = A4 A44 AA
2. A AWALA ol A~ Akt ol | A4 A4z AL
V. 2ok | A At 2 FA ol 2d FAY 2R Alg
1 7 arel g41e vlaL
2. $-417438 9 3F(overriding mandatory provisions)el] €& =719

AA o] A
3. HAA Y FA el o =AY AAe At
4. A
VI. A A 24k glo] Al Aleke] g 2wkl {34 Ihsk
=AY AA
1. 29k | 74 A10x ¥ A1z A&
2. AAANAH glo] Al Aleke] WhAle] faA] hrdol] gl sk
o] HE
VI A A A AR f-d gfo] Al Akt 2ob | g o] A4 A8
1. &34 e o]~ Al =AY AA
2. Axd e glelAla Ak FAY ZAA
3. A& e glol Al Aleke] AW ZAA
VI 24 2

* ol st abel st W el st Sl e kel EPILS/=h Al A R ARk ol
Azl 12013, 4. 29 / AlAFAAE 12013, 5. 30 / A= AA) 1 2013, 6. 4

o
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A AT A4 T
LA E

A AAA Y A AA NS o] &3] 213kl A FARRE Aol
of g7 3 2] Aleke] AA=E=H gholalx Aeke] 7HA} dubAo]w] o
e n ol gHeh AT ANALR T ol ol 2R
2} gholAl s Aok fE EAlo| oM E o= 247 JRsiE = AUt
wob Al A A sl FAAR AAe] 7H A’ Aol Ha
glth. oledt glol Al Ak el A A AIAAE BA o glolAe F7
W ARE FAE ARAem FAAY 930 @ f355) Bas)
olu A A A o] Al Aok A Aok Al ® fr3shElc)

FHAFEV)S %5, 2holAls l b gedstel A= 2ok 1 9t (Rome
| Regulation)Do] zfo] Al ~ Aekrke]l A HAwks 93k =AW ZAAS 9
gto] 72X ow AeH e Helttd Azl s dHo] At
Al #wE F=AY A dFew 2vhgdeF(1980)(the  European
Community Convention on the Law Applicable to Contractual Obligation of
1980, the Rome Convention 1980)5 A& 3} 32, o]2{gt ZwpgdekS Akt
Aol g =Zwt | A (Rome | Regulation)} ¥ A 2FA; Aol gk 2w}

T+* (Rome Il Regulation)d-S *23H3}= =Zv} % (Rome Regulations)©]

o
o

1) A2 WAL TRegulation (EC) No 593/2008 of the European Parliament and of the
Council of 17 June 2008 on the Law Applicable to Contractual Obligations (Rome 1) o]t}
2) 2ob | AL B el Qe ozt $AT HAFel e A gR KR e} | T
A A1z A4agk 2 A2x). Volker Behr, “Rome | Regulation a—Mostly —Unified Private
International Law of Contractual Relationships within—Most—of the European Union”, 29
J.L. & Com. 233 2010-2011, p. 238.
Article 1 [Material scope]

4. In this Regulation, the term ‘Member State’ shall mean Member States to which this
Regulation applies. However, in Article 3(4) and Article 7 the term shall mean all
the Member States.

Article 2 [Universal application]

Any law specified by this Regulation shall be applied whether or not it is the law of

a Member State.

3) A4l WA TRegulation (EC) No 864/2007 of the European Parliament and of the
Council of 11 July 2007 on the Law Applicable to Non-Contractual Obligations (Rome II),
olc},
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A AL 2ol Al Alek Ao £ AR dH R Zeb | giAe] HSel 33E A

7127F = A
olE TAHEY TeASE fHAT FALEY AE dg
(fundamental right to access to justice), A1 722 <1 (facilitating market
exchange), A =] =3¢ A|gk(limiting the effects of forum shopping) 55
WEAHORE gk 53] 2ob | A2 Al ool AEH= £
W dZe] g A (regulation)® o2, F-FAkyl B E A, EEL
, 2B AF Ak, -8 Ak, B3 ARk, EFve Aok, £ (38 2)9
Eﬂﬁ}f’ﬂ &= w, vA FAe] —E’ﬂﬂﬂl ALx= 2t |l

s

T
o= A SH) o7 ARe lﬂif%} o = AH A A A4 o]8 Al
Fadste] FRlAgHEV)S] TAH 2A %iﬂ“’ﬂ 3 A =

)
ol
o
[0

-

T
oleldt fEATe] EAY A4 AH W} ATE Aky w4} Bl
sl 279 A4E A e FAAEE 48P dANE B
a7k D 9l7] wRolrh olejd WA A o] FelAi
A foldls Aok BANAE % 2AY AAel FH fAF AHo)
B @ 4 gl 2rb o Al dstel 1 TAH A8 b U B =

[+
gl A4 DR ARE FAOD £ F A2 Bk,

4) Gralf-Peter Calliess, “Introduction in Rome Regulations, Commentary on the European
Rules of the Conflict of Laws” in Gralf-Peter Calliess (ed.), Rome Regulations,
Commentary on the European Rules of the Conflict of Laws, Wolter Kluwer, 2011, pp.
1-6.

5) b o2 fdd el regulation' e Ao WelH AR, U ovlelA fd
g 7 AATE Afole] Felol Agelnm FAYA wope] ATl APRTL §
& sleh.

6) Weled, “EU TS5 I FHEU FTAC| 33 w3, Mistel 3, AANew W3}
T A229 A|2%, 2012. 6, 155-157%.
Fd, f2001d ANA AR sl (Al2gh)s, A4F, 2003, 215

Cr

A

7) %
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AT/ #4450
. zAkd glo] s Alekel A Adzt #hd BH

1. A4 kel Als Ak AR AR sfete] Hed

Aotz gadzl 2ol olel Zuh | e Hegel oAl Fol} 2
)

£ R Ak AZ Al wmeh 2ehgok19g)d Zvh 1 Aol
A7E wEjetel Hg4xicke Motk webA Aty Fad® Bl 9l
A EAEE

AAs7] s E A Ao AF APe s shetst
= 2hlo] Folurh $Alsojol slm 2@ Aok AA Al wel A
g5 274 24 92 A Estelor gk,

FAR o7 Awnd, Zwulglek(1980)0] Aol 19914 49 19 -]

A 457 Astdy, 2ok | g 20009 129 1795 H457] A
Zalgl o m2e), ol|dl s|ZhE R glolAls Aol AAE Al wet
J

L= = gl EEbd o Sk Aspdow A AL Bhol Al Ak
He 27 AA dF =3 g stelAdls Aleke] AA AA el

A<

T

2. o} 1 49 A% AAT DA Zoh | 74 A28=
8 2929 84

2ok gt A8 Al lelM= Zvk 1 grA Al2sxe} Al2957)
e WES FAst e sled, 2ok ) gy Al28xe] 7 $-ol= 20099 12
o 17de] A A (after) AAE Aekel Wt F iAol AEHS A
atar gl vk, & A Al29x9] 7 fel= Eﬂ} | % A26x32 A

9]&} 10 2009 1294 17U F-E](from) % Aol &8 7zt A

8) = vk | 74 A|28%.
Article 28 [Application in time]
This Regulation shall apply to contracts concluded after 17 December 2009.
9) 3k, 1991 49 14 oAl A" Ake] dhsiA= Zel A stE 2ol ¢lv]
ol frEldd A=) Sl A el efste] Akt EAe] el 2 A € rhlames
J. Fawcett, Paul Torrenmans, Intellectual Property and Private International Law (2nd
ed.), Oxford University Press, 2011, p. 746, pp. 752-753].
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st glel o5 2ge] H4g Felda PAe BN FES H2Y
L=

B 2k | g A28xe] g FAel
(corrigendum)S- A &3l F x A o R ‘after(ZTE o] E=
‘aprés’; F U] 2= ‘nach’)ell 3= Ede| ‘as from'(ZHolZ = ‘a
compter’; Sd] 2= ‘ab’), = ‘EHE’ES v]dle Aow $AEE A
2 A4S Wz, oleld ek 20004 119 24 3 93
H (the Official Journal)ell A= et o] 24 A= 20 | 4 A|28%
oF A29x2] ALY A7 AR F=F A7t §A =k

Aoz o] FAgke welt 2ob | A A26xE A3 2E
A2 20099 129 17U FE] A go] wHE R, AR} Al FHale] FAH
= AAs7] A= TR Aok A AAS Feldhe Aol ¢4H
ojof qr}h 2R 2 ARPHE Aloke] AF AHS Awkghel slolAl=
2ok | gfAe] ALEw olwf {5 A A= Sl Aol HAA
H(lex fori)> A=A =rhs Aol folstoof g}l

=Y

AN ehol Az Aokl FAY AL Askel Ak AA AH
J

wE F 24 4Fe] AES 22 eok-Aes By gt

10) 2ok | 5+ A29F= B P4 A3 A5 2009 649 1748 A E-H ko -4
skar gl
Article 29 [Entry into force and application]
This Regulation shall enter into force on the 20th day following its publication in the
Official Journal of the European Union.
It shall apply from 17 December 2009 except for Article 26 which shall apply from 17
June 2009.
11) OJ L 309/87 of 24 November 2009[Calliess, Hoffmann, “Article 28 Application in Time”
(Gralf-Peter Calliess (ed.), supra note 4, at 352]; Volker Behr, supra note 2, at 238.
12) Calliess, Hoffmann, supra note 11, at 352.
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HA AT A4z

<E 1> AR ol A AZ ARl BE FAY 24 L4

=&
199143
49 194%¥ 1991
Ak o e 2009+ |49 1 A
S A Aleke] Ao
A4 A7 20099 129 17 o]% AA= Ak A% 129 169074 A
AAR Aleke] | Ao A9
7o
o1
FAY A3
b iojf : 2v} | 99 Ae
ey
] 3
N R e
N =3} A sz Alaz sz
- 5} 5} 5}
A2 3% A4 ; B
U | e
374 oy | 0l AR | S
olgS A oFat . e
AL 71
1) wSdste | o w2 U,X;;}
T - -
S N I I S Iy
s At | 7 A
A= | =L %7}“
=7}

Audow Aokae] ¥R BeAstd e Aoke] WS
o FAM Aee] We] AR ols) Walste] mvlgok(1980)

13) Volker Behr, supra note 2, at 240-243.
ole} Fedste] CLIP <12 (Principles for Conflict of Laws in Intellectual Property
Prepared by the European Max Plank Group on Conflict of Laws in Intellectual Property
(CLIP), 2009) #13:103% = A|3:501%, ALl $1Z(The American Law Institute (ALI)
Principles, 2008) §315(1), A|A Al 3k =AAPH I F (L5 AIE, 2009) Al
3027 SAAE AAGAA B Aokl ALEE AU B Faa A2
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A AL 2ol Al Alek Ao £ AR dH R Zeb | giAe] HSel 33E A

0

AP A F e oste Aselxm =AW 2AI #A-HFE FAaE AR

AR} oint, o] FellAs Zrb 1 gt A&l B3 =

= 8ol glemm ZvrhElek(1980)4e] FAkAE AbA A = S AARY

o] Zﬂ%ﬂ% 7dpell A AE= A=y 2 g ol d JAAL A4

o] o142 ZwhgdeF(1980) A3FolA <} w72 Zub | FAHAE &
T 113101] 4?404 =714 *W«l %Hri ?rﬂﬂc’i A% °U4 2ok

i

e mE
S T Sl Ao A stk

o]9} zro] Aleke] FAW AR FHeisle] B9 AL 247} 4l
AE = AL, A o2 fralolA Al Ak g Ao A9, A
AF 2 F A} ol A (lex mercatoria)S- 7 o8 dlo] o EA)
< gekste 5 o] QA Fe] 2§37 5Fo W A5 sk
ZAoR AuEr|e gohis) o]k Aol wel 184716014 1947 2
A Aol #8 Zhre] AAF e g eR 58E] AlAbsa

Aoz Azt PHgt FAM AAL A AZEAS] WH(lex loci
contractus)°e] =+ A =c}ie) wpepa] gho] Al A~ Aekale] i
Aol gleld = 2ot | Y A3l olste] A RA o T PAAEe] 3
of o1 FAW Aol 49 & sirh

=8 2ob | 34 AsEel st BARE 2 PAATL S E 3
Zhe] S o) A3 W, velrh FAA & falditel] 9
she] QA& A FAW Al glo] PEIR Af7E B
webd RAoE FAAE dukd e weh FAYel #% Aok
Feldeln AAAel FaAAE 1A Aol 8FHAE vk

WAH ez dA s 9l

14) Calliess, “Article 3 Freedom of Choice” (Gralf-Peter Calliess (ed.), supra note 4), at 61;
Annette Kur, “Are there any Common European Principles of Private International Law
with regard to Intellectual Property?” in Stefan Leible, Ansgar Ohly, Intellectual Property
and Private International Law, Mohr Siebeck, 2009, p. 4.

15) Alec Stone Sweet, “The New Lex Mercatoria and Transnational Governance”, Journal of
European Public Policy 13:5 2006, 8, p. 629; Arthur Nusbaum, A Concise of History of
the Law of Nations, The Macmillan Company, 1954, p. 75.

16) Calliess, supra note 14, at 60.
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A A #4435

okl WabbEe] gelo] ofste] Auml Eeleba Alebe 2ot |
Aol ool 1 Aol A 5 gledl, FAHCRE 2o | A
A3z A3F 2L AagAA FAsHE FAFH] AT w5 glom,

T 4 Aozl Asta i FAA FAMTF, A7 T (the
overrldlng mandatory provision)ell -$-4ale] A g= = ¢ir}.18) o] i3k

TAA QD W82 o] 22 sFellA] AAEA =257 = g

olo} zHe whalzate] FAW FoE WAAH Fe FAFom o]Fojzl
ol ofw A gHeprh A E = AL dapH e R ARt 7
WOt HAA SR o] FoA = AR FAHOR o] FolA = A
7F o wekar, ool whel 1941717 o=, =k Eod 9 wa Hisl
ol A FAIA ‘?&94011 gt FAYW AAES A =HHA o]Zle] UnubA
ol W olBo A AHFYE Aol 7191gch19) thuk, HA12el §hejo] <3t
TAY AL A A e Aol= At el oJste] WEhelA g
=2 7 s AEd olF o] aFHh) GARIES] ol FAY
Adle] gk ghele] A 2 FEAS Z0F | 4 Al10F-Al11%- 4113

17) Volker Behr, supra note 2, at 241.

18) Calliess, supra note 14, at 60.

19) Id. at 59; Jan-Jaap Kuipers, “Party Autonomy in the Brussels | Regulation and Rome |
Regulation and the European Court of Justice”, German Law Journal, Vol. 10, No. 11,
2009, p. 1511.

20) 2wt | 54 A3z Al1eh
Article 3 [Freedom of choice]

1. A contract shall be governed by the law chosen by the parties. The choice shall be
made expressly or clearly demonstrated by the terms of the contract or the
circumstances of the case. By their choice the parties can select the law applicable
to the whole or to part only of the contract.

21) 2vk | -4 A3z A58
Article 3 [Freedom of choice]

5. The existence and validity of the consent of the parties as to the choice of the
applicable law shall be determined in accordance with the provisions of Articles
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A AL Bl Al Alek Ao £ AR dHemA Zek | giAe] AGel 33t o

+

g 2ok | A AR ARl AE WAREe] 159 Adue] whe
Aoke] A% Fo A dsle] AeuE AW U@ gelE @ 4

sleha A el lorm, FAAEE Aokl v AgHe gl o

W

oFs} peAE Aol st elgt Folo] sl AuE o] FAYL
2Z2A4 A7 HErt= Hol 2ub | A A3F A1ste] Ao},
g, PARES Folo] osje] oo AdslrlE Fel@ FAYL
MAT & glck 26 Ao old FWe WAL £FEE 7}
Ae Aew QAHER o) Qg £AE WA slakel =oh 1
H

Hol WAHHE & 4 Allxe] A4S e A%
of WAle] FaAol A3zt Helel el WA el Y

R R 2= e R A A ST T AR )

3. Zul [ Al o3k /At 24X 9] Aljt

(1) 2ot | #8 HM3x M3 A 4ol ofet et

10, 11 and 13.
22) 2wl | 9+ A3z Al1g(F 20).
23) Calliess, supra note 14, at 81.
24) 2o} | 5+A A3E A28
Article 3 [Freedom of choice]

2. The parties may at any time agree to subject the contract to a law other than that
which previously governed it, whether as a result of an earlier choice made under
this Article or of other provisions of this Regulation. Any change in the law to be
applied that is made after the conclusion of the contract shall not prejudice its
formal validity under Article 11 or adversely affect the rights of third parties.

25) Calliess, supra note 14, at 82.
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A A #4435

dHE mE 9= dubdgoerw xpzkel F=AN #oUb ele Al
Akl EANS AT F sl Zuk | A dEHS
AR 0] HE 245 9vsle
2 =1, AleF G AbA Ax(the habitual residence),
of Abate] =4, o) o] x|, Alef AAA], Aeke] FHA WA WA=
o] == AfAb AAlA], Al A18-%l qle], 3HE& So] o] & dgtc}.26)
b AL 8 aEo] kel IZ7H=TE Al $1AFh= | uhek o
ARl 1 =7E7b obd ok e w7HETE B)el ME FAMLeR Al9E
712 FrelstgdehH, Zub | 5FA A3x A3 e 2oste] HzFe] ArH ()
A)°l Hel 946‘ ) FARzES] gl oste] 1 AHE-5 wiATE 5 e
Trel ol A i el 9& AlgE wHA "o olHd S =
7 A9 %LHZ% 7R ateta ah.2) evbel S AARY Al25% Al4s)el)
“RE 8 e2A] g Frhel Ele] lgel®E E Al AL 1
9l o w7k We AEgt A5l A" wve AAgHe 1 A
g-o] wiA| =R efgchr et sle] FAF WE-S FA S Sl olH &
WA ZFaarHe] A taAs o] S s el AAEHA A
E3l7| 2 gt} o]e} zFo] 2wl | 7A A3F A|33el] o)slH, w@AbAp ZF
o FAY Fort A3 FEIAT 1 FEI He= 999 =7 A9
el A etz W19 HE AgE = AL o 5 sk
wo=, 2rb | A AR Al4FE Ak AA A AR AR
BE 8AaFe] FHAT Wl AAse Aged ARl A o
ol w7he] WE SR *Wd“ﬂ‘r s
7= frEdd FEA S oA
AL A 1990 = RE ¥
A8 WS A A, A3Te] Yo
ofof & HWAEL AUE o] mE FA |t wmeEpA] o] FAHL F

735

o

26) Id. at 83.

27) Monika Pauknerova, “Mandatory Rules and Public Policy in International Contract Law”,
ERA Forum, 2010. 3, p. 38.

28) Calliess, supra note 14, at 84.
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=R W A% AN el FaovhdE fAoR dddow
A el Aed 4 ol Algke] wola @ S

7 g eelAe] SR TEA Pl A gl
ALt EI7} gl Ao HrhHcha

2ok gFA AT ARRE el ol FAR AAS 83
Aol = BF3tar skellM dgat 7t 2 gl gk A o]
AL F fAbE Beshr] $3 5 s Fol DARE zHH
BE Agtsla 9lr)s) FAHoRE Zul | 37A A6z A28
Az Al1gke] FAE Fol, &nak Aleke] A-felle BAAS] EAH &
b @l Aol Zvk | - Alex Alldtel] oJste] AA == FAH el
oJsle] Am|Atell Al ¥ REE v = glEE A 9lor,
N wg At FHsAME FAdg WSS A ok o]zigh
Wg-o AL Sevtel FAARY A27x 2 Al28F oA E ZlolE 4= g)r)

ol o} A vl | A A5 FA e ATxe] BPA ] G5

N

M 2 K

NE

ol Z7hel alle A dwk A WA AAH R A9l

29) Michael Wilderspin, “The Rome | Regulation: Communitarisation and Modernisation of
the Rome Convention”, ERA Forum, 2008. 5, pp. 264-265.

30) Id. at 264

31) Calliess, supra note 14, at 85.

32) Volker Behr, supra note 2, at 256, 269.

33) 2wt | 54 Al6x, A8x.

34) 2w} | 54 A5x, ATE.
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A AL 2ol Al Alek Ao £ AR dH R Zeb | giAe] HSel 33E A

o Bg=o] A-§H ARt AlofAFe] Aol st A -foll= = AAL
WA w2t Aok AEEe AW e AT A
| 9 o] A ofof 3}7] wfjto]rt.3n

thellA = oleld A2 A AL flste] 22 o|&Aql A
2o} A AA A 2ol Al Aloke] 2wh | Aol HEEH=
ol ofakell thsle] FAA R =23 H7|E Fr},

2. AYAAR ol Al Akt 2ok | 4 Al4z=e] A8
(1) 2ot | 78 Mazxe| S

2ot | A4 Adxze 7R o R ShollA AEE oFalxl gole o3t F
Aol o] gl A5l A4sE Flolch® muk | 34 A4 A1
FollA= Aoke] F3EE AN 24 AHS As e e, =5 o
v Aloke] g viE<ale] AFAA39) malxte] = Aleke] A9 xal Aol
(franchisee)®] A7 42,400 vl E(distribution) A 2F4De] 7ol = wlEP A}

36) Richard Fentiman, “Choice of Law and Intellectual Property” in Josef Drexl and Annette
Kur (eds.), Intellectual Property and Private International Law - Heading for the Future,
IIC Studies - Studies in Industrial Property and Copyright Law, Hart Publishing, 2005,
p. 134.

37) w317, "HAEFAN AN AAGA AR Qg AN A B A7, o]3he]
Abehsta ojshel ababshe] iR, 2013, 225%

38) Michael Wilderspin, supra note 29, at 265.

39) 2wuk | A A4z A1 Al(@)=; A7 A (habitual residence)ol] WA= Zvwk | A
A19zel| A ApASHA A sk glet.
Article 4 [Applicable law in the absence of choice]

1. To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3 and without prejudice to Articles 5 to 8, the law
governing the contract shall be  determined as follows:

(a) a contract for the sale of goods shall be governed by the law of the country
where the seller has his habitual residence;
40) 2k | 54 Aldx A1d Ale)z.
Article 4 [Applicable law in the absence of choice]

1. To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3 and without prejudice to Articles 5 to 8, the law
governing the contract shall be determined as follows:

(e) a franchise contract shall be governed by the law of the country where the

499



HA AT A4z

(distributor)®] A}A 4422 Wlo o]t} A s Qi)

a5, EAZE = Aleke] olelgh Zeb | A A4z A1kl &fshe]
T8k Alekell kAl @AY 4 sellA st s 7 skt
ol Aol el Aol 2ok | A Aldx A2dke] 2]sle] Aoke] =
A o] sf(the characteristic performance of the contract)S dj3}e]of s}
FAALS] AT FAH BAE AT AR Al Hol ol#d AT
AAZE =7ke] Wl Aleke] E7He] Hrh4)

A, 2ok | g4 Aldx ALg " A2k ofste] E7vle] AAH T
g Zvuk | gt Aldx A3Fel ofste] s Aloke] o HAR S
7HA = =7 9de Apele o] =7k Hleo]l AL A&xch) =
gk 2Zuk | 9 Aldz A1 2 A2 sl E EAYS A
Ne A5ole Fx Aazkel oste] 7P AR dE S A= =71

franchisee has his habitual residence;

41) FHAeEs Ay Aekor Wy A, AR AR skl =
gl eby] b wErehs olv 2 deshe gAshdn Yk o)l o) el
A o] FollA= AAAAFA P} el sle] 4= “distribution’S ‘w3, “distributor’ S “ul
Edapeta sl 2 ot

42) 2vk | 4 Aldxz A1g Az
Article 4 [Applicable law in the absence of choice]

1. To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3 and without prejudice to Articles 5 to 8, the law
governing the contract shall be determined as follows:

(f) a distribution contract shall be governed by the law of the country where the
distributor has his habitual residence;

43) 27} | GFA Al4x A)23F; Arthur T. von Mehren, Adjudicatory Authority in Private
International Law - A Comparative Study (The Hague Academy of International Law
Monographs, Vol. 5), Martinus Nijhoff Publishers, 2007, p. 267.

Article 4 [Applicable law in the absence of choice]

2. Where the contract is not covered by paragraph 1 or where the elements of the
contract would be covered by more than one of points (a) to (h) of paragraph 1,
the contract shall be governed by the law of the country where the party required
to effect the characteristic performance of the contract has his habitual residence.

44) 2w | 54 A4z A3
Article 4 [Applicable law in the absence of choice]

3. Where it is clear from all the circumstances of the case that the contract is
manifestly more closely connected with a country other than that indicated in
paragraphs 1 or 2, the law of that other country shall apply.
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45) Zub | 54 Alazx A48t
Article 4 [Applicable law in the absence of choice]
4. Where the law applicable cannot be determined pursuant to paragraphs 1 or 2, the
contract shall be governed by the law of the country with which it is most closely
connected.
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center of gravity)°

46) Wtal A, Telol A AA AT, AlEZE3A), 2010, 8, 105 =74, “X| A A4 glo] Al
Aol A glo]AlAl Bl 3k A7 HAAMAA A= F8S FAo=r x4
ANk, AT7E AZE, A A A AR T - gk R A A 4ksEE], 2012, 9, 78%

47) Gebauer, “Article 4 Applicable Law in the Absence of Choice” (Gralf-Peter Calliess
(ed.), supra note 4), at 91.

48) Peter Mankowski, “Contracts Relating to Intellectual or Industrial Property Rights under
the Rome | Regulation” in Stefan Leible, Ansgar Ohly, Intellectual Property and Private
International Law, Mohr Siebeck, 2009, p. 38.
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49) James Fawcett, Paul Torrenmans, supra note 9, at 759.

50) oFx, “IpAlefol Al Ak JrAlo FFE A, A AT, A3, A A
3], 1991, 7%,

51) AA =, AAAAE-S FAakat FEake] F7 e AAE vHAe HE R oFelal
t}[Peter Mankowski, supra note 48, at 45].

52) 2wt | -4 A4z A1d AT 2k A helal Ak E Aokl #
vl-g-ol9dctar golId. at 32; Gebauer, supra note 47, at 98].
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53) Giesela Ruhl, “Methods and Approaches in Choice of Law: An Economic Perspective”,
Berkeley Journal of International Law, Vol. 24, Iss. 3, 2006, p. 834, 837.

54) Gebauer, supra note 47, at 95; oEjA]-AgkA, “REvulgel A3x H A4xE K
A fRelAel welsh o Axgel B @, AT, A26d ALs
(2007), 358-359%.

55) Peter Mankowski, supra note 48, at 50; James J. Fawcett, Jonathan M. Harris, Michael
Bridge, International Sale of Goods in the Conflict of Laws, Oxford University, 2005, p.
698; ghA1<d, “glolAAle] it} sholAlAle] WA R T Ik A7, A4,
A273%., gh=arak] A4k H 8F3], 2008, 128%.
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Ta AI3%, =i A A k3], 1998, 5, 593%,
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57) 2wl | 9+ A4z A2(F 43).

58) John O'Brien, Conflict of Laws (2nd Ed.), Cavendish Publishing Limited, 1999, p. 341.

59) Ulrich Magnus, “Article 4 Rome | Regultion: The Applicable Law in the Absence of
Choice” in Franco Ferrai and Stefan Leible (eds.), Rome | Regulation: The Law
Applicable to Contractual Obligation in Europe, Sellier, 2009, p. 42.
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60) Garcimartin Alférez, Francisco J., “The Rome | Regulation Much ado about nothing?”
(The European Legal Forum (E) 2-2008), IPR Verlag GmbH Mdinchen, 2008, p. 67.

61) Gabriele Ruscalla, “Harmonization of International Commercial Contract Law: The Case
of International Distribution Agreements”, Bocconi Legal Papers, Bocconi School of Law,
2011. 7, p. 17.
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62) Gebauer, supra note 47, at 98; Peter Mankowski, supra note 48, at 50, 53; Mari Nagata,
“The Governing Law of Contracts for the Transfer or Licensing of Intellectual Property
Rights”, International Symposium: Intellectual Property and International Civil Litigation,
2009. 5, p. 3.

63) Gebauer, supra note 47, at 98; Michael Wilderspin, supra note 29, at 265.
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Aks A7As] 2 4 glvi[Gebauer, supra note 47, at 98]; Giesela Ruhl, supra note
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2 A9 = glrk®

(1) AAAARELY B3t AFE= F719 3§ A9 439 4

7| EA o2 AN HE7F AFE = w7k e A8Ee W

72) Peter Mankowski, supra note 48, at 38.

73) James Fawcett, Paul Torrenmans, supra note 9, at 772.
74) 1d.

75) Peter Mankowski, supra note 48, at 61.
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76) James Fawcett, Paul Torrenmans, supra note 9, at 773.
77) 1d.
78) 1d.
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AR, FAAEA SReAE e e QAT Folr} AT S
A, AT AR oste] AuE FAYC A4 84 Fo}
How yabsto] F el ol 7MW ohie} FaATel olshd
Bt LAE FEstolol §e o PIgeh whlel, FA 9 A5l
Ay Ao 54 E53E vEA e AAdon ARae %

' Z3 ZHA| e A ge]
> AAH e A" ek= Ape]7b glheo) wpeba] e afe] -9
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3 g, 348 Afede FAHS A Al A 3= (negative) H-o]
A ol (defensive) A AS 7HA]= A2 1 2ol E olsfsl] B 4 lr).8)
aEd AA AP A FAE 7Rl =AW et A Aol gl
= 7 atel oJske] L A go] AlgkE=A], ofw FA] fiulbel slwds}
EAE AA s Aol A3 ol AS7F Wk ey oju gk ubA]
oJate] AW AAe] AghE Wi dvEtE o1 ZAgl S

AR §A1aht.

tlo
de N
PLUorle o2 2 N o

o

51 A A (civil law system)ol| A& Udubd o g Tl qH(Zg o] 2
loi de police, &)= M Adglel LA == FAA FA -
Zgxlojof 3= WA ¥ (an imperative provision)’OIE}jf_ J 2] =]t} 82)
shztbol whelA = ZFHgre] A - oA A gk A AL T)xsle], A
A= A8 Ao, FAAMY qFE o] A gl &3} 117‘3% 71

79) Monika Pauknerovd, supra note 27, at 30.

80) James Fawcett, Jonathan M Harris, Michale Bridge, International Sale of Goods in the
Conflict of Laws, Oxford University Press, 2005, pp. 760-767.

81) Volker Behr, supra note 2, at 257; Renner, “Article 9 Overriding Mandatory Provisions”
(Gralf-Peter Calliess (ed.), supra note 4), at 197.

82) Monika Pauknerova, supra note 27, at 39.
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2 738" 7F(domestic mandatory law) 2 v}l B 5 gl=d)|, kale wa}
2Ab=e] ghefel st 1 A go] wiAlE o flvke SHelAs 2 AA
o] FdstAIRt, =AlA AFaRiAre] A Fole Akt AHEEH= =7
AA G o] HAA 2 7t FEA] AL AL ojof sl= FHolgtes A
i 2 Aol slol = lA ZAatel Blste] HE AHI S 7L
ek 2pel7k St m=3F Al A ZFsiniare] A8 Aol ek g4l
ojgk FAMe AgwiAlt AR AAE TS FE gle], o] AR
A ZFaRatel FAe] el BEsHA Ee Aso EAs| e 3
o} 89)
H, Sl Aate 71 o2 Ak gl ofste] E7 el
ARE e Aol 3 Age] BA Ak &, FAA Flol oste] 5
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Y F7ke) Fyel EAYCE AYHrkn srlekE, 1@ Felit ¢
S Agel AW A4 LA ate] EAMCE AW Frhe] Ty
Aol 87w FEsholof F& oJvlaham ofu] FEslofo} shi= Fu)
WAl 8ol Sl gawieleh. dwbdo, iR gais &
WAt 22AE wES] A% F4 B3 ol 1 wANY B4 71
YA AAA Shel 25 Dash gl sbAe] AR 98 u
54 4AL Ak % 5 ek

83) Id. at 31.

84) FH =7, TAlmIW Lo (AI55),, BFed Al 2012, 134%; A9, "RIARe|(A9%), ¥
A}, 2011, 194-196%:.

85) Renner, supra note 81, at 196.

86) Id.

87) Monika Pauknerova, supra note 27, at 30; =Wj& 7} Fe] o]
HellAl AR FAA ZFaygarete] 78 7ol diste] 3]o)x
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z o
2]

W8 w=tell of
7

ol As7E #7]=

Ris

515



A A #4435

ol¢} FEdstel ®wb | A A9Fxe =AA AW AE P e
i) o] 9l 743"+ =< (overriding mandatory provisions)’(®]
stoll A= o] 2 AW ety T2 dhew mEch =ul
& 9F(1980)2] 7 f-oll&= AT7ZNA] ZF3iH T (mandatory rules)’ Z % &3}
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] 3 2F(1980) A7x2] Ao AEE=E L 7 A (imperative)
AL FA7]7] 9% AR o] 3 Elct.89)
=3, 2ok | 9 Aoz Aol A3Fe] TAA A A4
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1ol oJg 9414 HHE welslA] o ¥sh A ele} sul, A3l
s s L w7k AAS AdE] gt T ow A4
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7] % gheHId. at 39].

88) Renner, supra note 81, at 198-199.

89) James Fawcett, Jonathan M Harris, Michale Bridge, supra note 80, at 763; Gary B.
Born, International Commercial Arbitration, (Vol. II), Wolters Kluwer, 2009, p. 2172; Id.
at 195.

90) %, “FA A ko)A ZFeAFA ] 27 AR 2] A, TAR AP EA T (E
A A60x), WH-4, 2012. 10, 134%; 2wt | -4 A9 A13}; Garcimartin Alférez,
Francisco J., supra note 60, at 76.
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P A
A g Ao o4 Hrho

(2) ULl ol AR XXl 9| Fgt 7tsd
1) 20t | 78 H3& M3 nte| ZHA|

ool 4 REa whe} o] mob | A Ak AT ASelE FulA
Aol Bg el ole] st =k | A Aleme] $417AM

o o] dene A2 SEF 990 g A0R wacke
| FARPATE 254 | F9) A8 A TAR224 A4
g ARglel, 7 Wslel Fa Atehd T bR 2
e T I
& PR A AR E ATE MR AR AL AAE AL
= s|4 = ofo} g,

2) 20| 7& M3& M4gnte| A

Zob | A A3E A4 A Gl s Ake] sy & 1
s|d=rat el ola BAAbEe] mlI o] #HE FAYHeR A
73-5-oll, sl Akt w3 da Alelo] F&

A, FAMeR A9H nEdae] W At He olqs
WAA =] 7o) 448 wAS 5+ §SS A 9l
o] Zfol <kellA] Abs L wle} o] WA= A=

E

A F2A9 2ol | A A9FRr} FASE Y= 4173

91) #el=, ko] =& (5 90), 135%; Garcimartin Alférez, Francisco J., supra note 60, at
7.

92) Monika Pauknerova, supra note 27, at 35.
93) Renner, supra note 81, at 196.
94) Monika Pauknerova, supra note 27, at 38.
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95) James Fawcett, Paul Torrenmans, supra note 9, at 793.
96) Renner, “Article 21 Public Policy of the Forum” (Gralf-Peter Calliess (ed.), supra note
4), at 321.

97) Id. at 322.
98) Id.

99) 71013:; oFe] =X(F 90), 135%.
100) 1 <l&, 919 = (5 90), 136%.

101) Renner, supra note 96, at 320.
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102) James Fawcett, Paul Torrenmans, supra note 9, at 794.
103) A3=e] Az A} PAA L] $ARAYF AYEA HE A$E o v
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Al Ak A5HE AN el 3 U, 3 Al A 5
aAe] FEThIN ofm) Ake] fEAE Aok AAA FEAL
grehaos) wbele] Aloke] wpae] RS 2ok | 4 AlEe] o
ofe] AAE F7he] W F& Zvh | el skl AR Ak
ol ofste] FeErh0n wik A7) ThE FAL A4l FAAE Abolol
Aol AAEE Agole Aoke] AR Frhe] W, Aok A A P
AR dnpe] EAlstR F7he] W, F& Ak AR A AR A
At A% F7he] el Jste] Aoke] wAle] fFEA o] FekEThion

104) Haimo Schack, “The Law Applicable to (Unregistered) IP Rights After Rome II” in
Stefan Leible, Ansgar Ohly, Intellectual Property and Private International Law, Mohr
Siebeck, 2009, p. 80.

Zal | A A10%.
Article 10 [Consent and material validity]

1. The existence and validity of a contract, or of any term of a contract, shall be
determined by the law which would govern it under this Regulation if the
contract or term were valid.

2. Nevertheless, a party, in order to establish that he did not consent, may rely upon
the law of the country in which he has his habitual residence if it appears from
the circumstances that it would not be reasonable to determine the effect of his
conduct in accordance with the law specified in paragraph 1.

105) A lz, “sAAke] Aol g Farbe] AA A ] AA] 757, HE, A57
A A3E (59 A618F), W3 3], 2008. 3, 243%,

106) 2wk | A Al11x Al18k
Article 11 [Formal validity]

1. A contract concluded between persons who, or whose agents, are in the same
country at the time of its conclusion is formally valid if it satisfies the formal
requirements of the law which governs it in substance under this Regulation or of
the law of the country where it is concluded.

107) 2wk 1 94 Al11x A28
Article 11 [Formal validity]
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glo] Al Aloke] 7 f-elli= 17
AA 7 FAle] HER, Sl A4S Bt AFEE H7)
o] Well oJzte] AA AR gholAl Ak AL FEAYE A= ook
st o} A Akl whael faA w3 FUdg el oste] HA
ofof Zrie ofwlel oz sS4 Hr)
w3k ole} fAlsAl, AA AR gle] Al Aleke] st A A A AFH 9
B3t AFEE ATl AR olde] & 4 glejof FnR, o]#fdt HE
a2 w AAAAAY] BE7F AFEE wrEe] el dFe] FFaHat

B
t}.109)

>
N
==

o, U

e

Aol H A4

)

= > e

3
2
)

N
-

2. A contract concluded between persons who, or whose agents, are in different
countries at the time of its conclusion is formally valid if it satisfies the formal
requirements of the law which governs it in substance under this Regulation, or of
the law of either of the countries where either of the parties or their agent is
present at the time of conclusion, or of the law of the country where either of
the parties had his habitual residence at that time.

108) James Fawcett, Paul Torrenmans, supra note 9, at 795.
109) Id. at 796.
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110) Id. at 796.

111) Yeo Tiong Min, “Tort Choice of Law Beyond the Red Sea: Whiter the Lex Fori?”, 1
Sing. J. Inte'l & Comp. L. 91 1997, p. 103.

112) &=, gke] =%(F 55), 113%.
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Aoz, ol Aoke] olste] s)%olu} TAldle] AAZ o] §¥E
717} Aol B 4 ek 2dd o] FAAE slEel Tt of
go] o] R A Wi FrP} M L@ AAAe] Hr o] Fr) u)
= AR w7} AP E 27} Aok
mebd Az ez 2o} | 4 A4z APl 7] zske] FAHL A
s B, o WA BAL s Fhe A Aaa 2ok
A Alaz A2ge] 3 A4 ol st A4H AAYe] HE
Zobe] wAo] Besheh o Ash =2ul | 74 Adx A2l g A7

Aol Hi kel a ol Acke] Haly W eholdls Aoke] B
Aol Hi AA AL o] go] o] FolAl Frhsh P ol Aok
o) WA W] o BRI DAL AL e o] AR
A4

113) Sarah Burstein, “Visual Invention”, 16 Lewis & Clark L. Rev. 174 2012, pp. 173-175.
114) James Fawcett, Paul Torrenmans, supra note 9, at 764-765.
115) Richard Fentiman, supra note 36, at 143-144.
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(2) 20b | 78 M4 A2g A A3 M8

oln] HAEZF vle} o] Eul | A A4Fx A|13Fo] A|AA|AFH oAl
2 Alotell H&EA] gome 2wk | qfA A4z A3k 23 5AA
o]dhol] o)A’ =AM AA K2 HL&LS AEF B F gt} olu EA
A ols) oo FAL FTANE AAFel M e ol
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g, she] gholall Aleke] oJsfe] ofz] Ffell Ao A A A A
o] g digt lo]Alart Hoxl 553 o= BolAld =7k Hel
FAW ] molop gl FAo| A|7|E 7% ghchlle) o] o] Ed| o]&ld

116) ol¢t= &e] holAlAle] FAF & 77t 5AA olsfe] & & Yvt= Asl= =vt
& 2k(1980)el &+ Giuliano/Lagarde ¥ A of| 4] &= 2ol -’F sttt 2h7h==(Lagarde)
= o] HaAea] ubglek(1980)0] A -8-w= 2helAlz AlefelA] wababe] EAH
ezt glvbd, 2ol AlA w7t W] FAYe] Hvka AWt 9lar, o]= 2wl |
TAANME whz7pAl2lar sl 9lvh[James Fawcett, Paul Torrenmans, supra note 9,
at 765].

117) 1d.
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of 2ol Aok Alole] 5 Aol EAfstA o4a, 3] Y
A2 A 2] o] fo] o] FolA| = FTFEA] oAl S Lol Fro] Aok
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(3) Zob | 7F M4z M4z M

ol AA Ed BES A, B, AR 5 ANABDL o] 4T
4SSk gel, BAl7k BE etel Al Ak 2Al
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et mob | 4 Al A2 gl ol BAA oA T
= Aol AdAe® A He A97F ek o] Agoll= de A
o] o]gHr} o]2f3l He|e] o]-&o] gho]Al Akl o7k He]o] ghx
e pEAL oA gsel o FaF AT Bk T3] FaEA
(joint venture) Ak} Fro| 7|&e] z= R~ 2Fo] A1 Al (cross-licensing)e| o] F
AAE Aol oF FAR olae] FAsA Ackel loiA wlel}

118) Id. at 768.

119) olel & -ghutr T A 7Fe) (A4 A18gh),, B3 A}, 2012, 975, 980-981%:,
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Abstract

The Applicable Laws to International Intellectual Property
License Contracts under the Rome | Regulation

Moon, Hwa-Kyung"

It is the most critical issue in recent international intellectual property licence
disputes to decide the applicable laws to the license contracts. As Korea and the
European Union(EU) reached free trade agreement(FTA), and the EU-Korea FTA
entered into force on July 1, 2011, the FTA has boosted social, economic, cultural
exchanges between the two. As a result of the increased transactions in those
sectors, legal disputes are also expected to grow. This situation calls for extensive
research and understanding of the choice of law principles applicable to
international intellectual property license contracts in the EU.

To decide the laws applicable to issues arising from international intellectual
property license contracts disputes, the characterization of those issues is necessary
for the purpose of applying private international law principles to them. In terms
of characterization, intellectual property license contracts fall within contractual
matters. In the EU, the primary rule of choice of law principles in contractual
obligations is the Rome | Regulation. Because the choice of law rules, such as
private international law principles, the Rome Convention(1980), and the Rome
I Regulation, differ in the time of application, it is essential to clarify the time
factor of related contracts. For example, the Rome | Regulation applies to contracts
which were concluded as from December 17, 2009.

Although party autonomy in international contracts disputes is generally allowed,
if there is no choice of law agreement between the parties to the contracts, the
objective test rule of private international law doctrine could be the best option.
Following this doctrine, the Rome | Regulation Article 4, Paragraph 1 provides
the governing law rules based on the types of contracts, but there is no room
for intellectual property license contracts. After all, as the rule for governing law
of those contracts, the Rome | Regulation Article 4, Paragraph 2 should be applied
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and if there are countries which are more closely connected to the contracts under
the Rome | Regulation Article 4, Paragraph 3, the laws of those countries become
the governing laws of the contracts. Nevertheless, if it is not possible to decide
the applicable laws to the license contracts, the Rome | Regulation Article 4,
Paragraph 4 should be applied in the last resort and the laws of the countries
which are the most closely connected to the contracts govern the license contracts.

Therefore, this research on the laws applicable to intellectual property license
contracts under the Rome | Regulation suggests more systematic and effective
solutions for future disputes in which Korea and the EU countries play the
significant role as the connecting factors in the conflict of laws rules. Moreover,
it helps to establish comprehensive and theoretical understanding of applying the
Korean Private International Law to multifarious choice-of-law cases.

Key Words : license contracts, intellectual property rights,
choice-of-law agreements, Article 4 of the Rome |
Regulation, the characteristic performance, overriding
mandatory provisions, public policy of the forum
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