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Abstract

Employment Protection Legislation Concerning Service Provision
Change in Great Britain

Cho, Kyung-Bae™

Most of all the transfer of undertakings in such a service provision business
as labour-intensive operation creates uncertainty of employment, aggravates terms
of employment and breaks a trade union. However there are no regulations in
Korea to protect employees from these undesirable situations. On the other hand
Great Britain has introduced the concept of a transfer of undertakings by service
provision change in 2006. It was intended to remove or at least alleviate the
uncertainties and difficulties created by the need under TUPE 1981 and EU
Directive to establish a transfer of a stable economic identity which retained its
identity in the hands of the alleged transferee.

In contrast to the words used to define transfer in the 1981 Regulations
‘service provision change' is a wholly new statutory concept and distinguished
from the economic entity. The new provisions seems to be straightforwards and
the circumstances in which service provision change is established are clearly
set out in Regulations. In this context there is no need for a judicially prescribed
multi-factorial approach, as advanced by European Court of Justice like Spijkers
test.

The new concept of service provision change apply even though there are some
minor difference or differences between the nature of the tasks carried on after
service provision change as compared with before it. A commonsense and
pragmatic approach is required and It is enough only to ask whether the activities
carried on by the alleged transferee are fundamentally or essentially the same as
those carried out by the alleged transfer.

TUPE 2006 of Great Britain far exceeding the scope of the Acquired Rights
Directive is full of suggestions as a model of legislation to secure a stable
employment itself and favorable and fair conditions of employment. More active
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efforts are needed for lawmaking to prohibit a dismissal and vary conditions of
employment for the reason of the transfer of undertakings itself.

Key Words : service provision change, TUPE, outsourcing,
transfer of undertaking, ldentity of economic entity,
transfer of employment relationship

688



