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Abstract

A Study on the Implementing Legislation of the OECD 
Anti-Bribery Convention

Loh, Yeong-Don* Cui, Yong-Chun*
66)

*

Korea, as a party to the OECD Anti-bribery Convention of 1997, enacted a 
implementing legislation of the Convention by the name of the "Act on Preventing 
Bribery of Foreign Public Officials in International Business Transactions(so-called 
‘Foreign Bribery Practices Act: FBPA’)" in 1999. But Korea has been constantly 
classified as a 'Moderate Enforcement Countries' of the OECD Convention 
enforcement by Transparency International since 2009.

The reason why Korea could not be evaluated as the higher category is that 
Korea has a few major cases and active investigations of the bribery. 
Fundamentally, it causes from FBPA which does not cover the Convention. 
Although the deficiency of FBPA may be supplemented by the Criminal Code, 
both of the two legislations does not satisfy the requirements to implement the 
Convention. Futhermore, concerning the implementation of the UN Convention 
against Corruption to which Korea is also a party, it requests the member state 
to take more measures than the OECD Anti-bribery Convention does. But Korea 
has not enacted a extra implementing legislation of the UN Convention. 

The present article, first of all, suggests to revise FBPA or enact a new 
legislation in the light of satisfaction of both of the UN Convention against 
Corruption and the OECD Anti-bribery Convention.

And in order to control the corruption effectively, it is necessary to expand 
the jurisdiction of FBPA. In other words, Korea should expand its jurisdiction 
to the non-Korean nationals who commits bribery abroad in sake of Korean 
company in order to punish him without the request of extradition or judicial 
assistance of the country concerned.

In addition, in order to eliminate the possibility of misjudgement, FBPA should 
provide that one who abets or aids the offense shall be subject to the same crime 
liability. And the measures should also be taken that the one who abets or aids 
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: 

the offender and who does not have the ‘purpose’ to obtain or retain business 
or other improper advantage of international business shall be liable to a penalty.

Finally, since under the Korean Criminal Code the liability of a legal person 
considers as liability with fault, in the case where a legal person has “paid due 
attention or exercised proper supervision to prevent the offence”, FBPA provides 
that the legal person may be exempted from responsibility. But FBPA does not 
introduce standards of the “due attention or proper supervision”. To supplement 
FBPA, the “Recommendation of the Council for Further Combating Bribery of 
Foreign Public Officials in International Business Transactions” may be 
considered.


