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Abstract

The consideration for the performer of liability and the burden
of proof for the misrepresentation by the insurer

Kim, Eun-Kyung*-Rim, Che-Oug**

A contract is voidable by a party to that contract, if he was induced to make
the contract by misrepresentation of his opponent party; he may also have the
remedy of damage. In this respect the article 638-3 of Commercial Law makes
the insurer to represent the key point of the insurance clauses to the insured before
the conclusion. This pre-contractual liability designed with the purpose of
prevention that infringing on the insured’s self-determination. The representation
by the insurer is the obligation before the contract establishment, but because it
is a duty that was found only parties of the contract negotiations on the
assumption that agreement, be seen to contractual obligations is appropriate. The
Supreme Court of Korea established precedents had preserved up a principle about
the obligation of representing the application of the insurer. Although it is
important particular on the insurance clauses, if it is widely known in the
transaction market so the insurance contractor already know that well expected;
if it is made as a law so representation of it is just repetition and amplification,
the insurer is exempt the responsibility of misrepresentation. It depends on the
individual case, it is determined differently by the court. The fact is an essential
part of the legal nature and performer of the representation by the insurer, remain
isolated, it is dependent only on the judgment of the individual. There is a recent
precedent by the Supreme Court of Korea (2013da215850 decided January 29,
2014)that may attempt to consider the performer of liability and the burden of
proof for the misrepresentation by the insurer to be examined.

Key Words : insurance clauses, insurance contract, representation
by the insurer, obligation, Standard Form Contract
Regulation Act, duty of disclosure

* Prof. Dr. Hankuk University of Foreign Studies Law School
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