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gk A3 Q7 s o FEAE &S W8] He A
%= Felo] ol crhl) =} (resources)> =3} al(scarce), 3l7ke]
o = o] 9|3 F I (negative externality)”} A3t dnlE s}
st 1 ApRlel] FgE ool H-o] o H-FIRZE AR AbH
TgE o]o) S AR A RIAMHS HsE WA sy JdAE 5A
o] 9l olelolil $18& TFA(public goods) EE FA  3leH(public

)
o Agg WA Bk,

2}

=]
B
7]

1o o

bads)2 o2 A s}l T
3] He7t QA =H 2 vlA (assignment) ¥ o] Foll = A o7 EHA
W 592 (property rule)oll 9]sle] = A7} B FE|ofoknt AlFES A&

o2 Ao FHodste] 5o 9l dP o o]Awte] FMEIhA A, 1
Azt zxpde] &-§2 & (efficient allocation of scare resources)o] ©]F-o1%|
A =l e old EUA HIPHS LfAAYRIE VxR 4
o AP ALA], Ak o] Felwt A o] V| E e E AnEte HA

o AMETE 71%% 4 gk olu U4 REUFe FAYT(EE

14 A7d)et 22 wlabgAke] vl A (prevention) S 2] W] sl= Zlo] o}
Yzt w3 Al A (sanction)e] $13 o2 Qlgk gx|HYo 2w o] 5 A 4

1) Dean Lueck and Thomas Miceli, “Property Law”, in Mitchell Polinsky and Steven Shavell
eds. Handbook of Law and Economics, 2007 vol. 1, Amsterdam: Elsevier, p 187{A A} &
< (HAAT AelA 2 w) dEs= A mE AHYELS AN (property
rights law)’o]ch el =231}

2) AF5-Al (private goods)tF -5l (public goods)tke] -FE-o]u} A}A & <k (private bads)o] vk
54 3 2F(public bads)olvke] & A A 2 AR WA Aol slx=uE FAL
2 ZA3¥ro] gleH(rivalry) AHrA = AFA sjete g, A3kl $lo](nonrivalry) -1}
AR 5 QY 2 EFS A He Afde T =e 34 dote® Ha,
A o2 Al ARgeolvt o oS wiAlE 4 9l oW (excludability) AMFA] =
AR sfete]l = oz, ¢lew(nonexcludability) 3-aA] i A sfeto] Hria gkl
Robert Cooter and Thomas Ulen, Law&Economics(6th ed), Pearson, 2012, pp. 102-106

3) Guido Calabresi and A. Douglas Melamed, “Property rules, Liability rules, and
Inalienability”, Nicholas Mercuro eds. Law and Economics vol 5 (Routlerge, 2007) p. 17.

4) we WExEL WA A A (sanction) -3 (retribution)] HAH o7 E=ql¥E Aow o

olfA Aksle] o %] (deterrence) b= BAA Aol7} glvk= A E zEa Sl e

HA AAE ALty e Heutdgeate stolg A Estes 3 dirhat
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olo] HA AN £3& 2= TAE NEH R AYstaxt gl e
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3 wofstedeb A, 1 AR WA s8] FohE e
27kal BT o8 Axqaolet SxielA Faolzt folrb F A}

57152 shar, wideoly ZARA Rl s A ABAded 77t

g A26x), 71t FAbRACd 71d o] A (W AsE)olwk Wle
B gt i3k Adolgt orlE F2 ARSE AL gl
(2) & ==olAMe] HEHY

flep zo] Zg FFA] ¥EA 7HE AFE FAPoe v |
Qo] pere Adete ovw Adtele] ALHdR S A mi
HAgels §oi7b feluetel = I PAA S AAY Eoks F
oz A thE vl Abgsly] Astsbsich olsh e Age WA
sab AW Mg Il AgHE Qe el (Law)
Enforcements o2 W3 7oz A= H2E A& 2 v 34
ote Aoyl A2 Awrsle] 7 A s w st WA S 2X
(prevention)A] 7] A o] & A|Al(sanction)dl+= A o2 HES FHYs= Al

]

olth, & B =elxe] WA Helw fole L3]7 dighls jo] &4k

gk YA AL Agrell frabsteh Alckrt =2 A

odlA ekl E 2 (detection)sl= 57 skl WAl Yozt

Sz AHEtE Zhgel & =welAe ‘71‘353’, e HA S ol® o E
£

Slckrh i gluae] A

2

9) #32 New Law Journal(vol. 123, 1974), Part 1, p. 358.

251



WA AT Ald65

A oA, Aoz U, AA9d sle AY-AlAe B
o]l nalel e ZAsta gleh oleld WA Y FetES clekdl
Hog ERehe Aol e, 58 WA AVE FAoR A 7
A e, A AR FEE 5 Qa, AR Felel weh 4 AA

(private enforcement)®} 2% %l 38{public enforcement)>. =2 & 4 9lo
FAA W PA 7| Fo] = YA A A 3P (administrative enforcement)
Zst Ao 218k #AF# # 3 (criminal enforcement)2® v} A -t
o

it

(

4y o 2

3. WA e 5A4-53] 4 b tiAl o] e AE
THEE

(1) AME ZX|HEH (injunction or prevention) v. AFE H|XH

(sanction)

S golskA| e+ F*|(prevention)el]
I HYurae] = AlA(sanction)F o ZA] oA
(deference)dte 3 3}==] ol we} WA edo] mFo| whepxlch Axpe] 75
o= A3 Aol= w 5

1}
A#7E AgE o] Foll = US| BA T, o] SHbgH(disgorgement) =
4 3, FAL Aol H sty
AA7F A Q7telwt nonuba) o) afol| Al Z21A AA]
v FAA AAS Fozx He(benefits)thB] B]E(sanctionoE FE3

costsl0)) ++-A1-S o mm Weukal 9l o] f-2l(incentive)S A A3le] o A|3

-

10) Al (sanction)”} ®]-8-(cost)e]zt ¥ WHekxie} W E7Fol| A= vi-§ AAshc) st
Zket ME7e AAs SEA B A Helnkel] gk A™olwk AR o] 3L
Ak AA7E SrRA AAE A= 3 gEle A3 2 UM E 78 28
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At o] e} Wepr| o] FAbo] wE, HelE FHZwhA (the initial
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A gto 2 AL 2L S 5% (to protect ‘the virtue of voluntary exchange’)
A7l AL B o 3= EUA B35 (property rule)ol] ©]&sle] #e
= Eiﬁl— o]o{o} 6]-1‘4_11) o]aﬂ E-‘qu Ey_ﬂzl
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oL, e el =91 A 3 e
= Fsle Aee ws Aol o]a1 g FA 92 (injunction)& A 23 7]
e} E2lz o] giubye] desty w2 AYXA P AFE
At 2 olvh. 1A £ e Aske} WA A wet A A
Az e AAA Eejge 7] deRse FAY G A E 2
HA A HEe F3 xR FEE dAs gl el 2= 3
AellAl defel gk FE3 WA B37b o] FARAA Fdt= ds= =7t
el ZHAE S & Ao Al wlzbtoke] AEAde] Fdidow <l

AbE|A oo w WALEWA WAzl Ao w AAFHI SlE

de AR A el B, AdASE BhEn A9 7l
e SA1sl Sale) Aol BFE 5 AFLZ AN 4E

sh7) Rkt WA A FobE glo] o

]
AQAY Aol AF A} Aol Az wapdow HAue 4

glo]l HlEAdS F7eld FAEE AR B gl A= H4
b 9 2k7b 2 F= g wAle] AAS AU slvkes Aol é?»l St A7}
o2 JAS Zevhd HeNL R QIg o] 53 Z|HAA] Afe]o] FrFAde] &
Aol vl ZA x| Ho] wEAEItt B gl o]w] 7] tHA| Al (expected sanction)sh
A AN e] 7= (severity of sanction)E 27154 (probability of detection)>Z 3+ Fh2-
A g,
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12) Guido Calabresi and Douglas Melamed, %

4
AN
2
jl
r{r

17.
19.

° T

Mo Mo

2o

£
i i

253



WA AT Ald65

= i

ALE A HAEH o ZE WAl Eajujitel ) A F, HeElE 5
A FAAANG HeE T FAH FAAAN 2 ALY 5 PAA vl
A A s At ola, olzlgh Ao PR PArA L] o
215 T8 FAHLE 3 Zlo|th ) AR A= opA] A3yt AR AS
= FAHSE AAA L A =S PFo] Aapdao] el A
o] 213wz Hele WA A|AE = Z(act-based sanction)Z} 9] 2
ol 2HE 3ol Az ez WA AlA (harm-based sanction) o=
T2 5 stk

A FAE U R A A EAde WA adeRA
AP ZER 9] g Adedtow EAS Zhy glovt B2 A AR A
-2 WEe] AR E 9I3te] v go] wWol == WA gt
g AL A= FH e 22 AAE DA fleke] FAbEe] W]
L1 S T g sls AxE FA dztelolof drp= AS AA
2 & b ol Weute] Xk HeJo] WA Alajgt v]E-S X3}
Al A AA S zfolop EFAQl AAHE A& F 9k A AL

A
% <

Sxiold dABAe] Qleby] mehe JlEACRE metd e 9)
& Zlole}. shAw A EI} Ao FAEMt & 5 oS AEE &
gxjo] L, 2 vl 8A Aolrh FHAET FEl of

2}

=
AR A P Felelo] BARA 4HD 5 slek.

¢

(2) Ab=HAHZEe] CHA

DM M v, Bl=8A AL

L [ R R R |

AFS A zfe] el 2 FAA Al A (monetary sanctions)2} Bl FH A A 2]

(nonmonetary sanctions)® Y= = )z, B]FA A AAfe] A dxF

13) Steven Shavell, “The Optimal Structure of Law Enforcement”, The Journal of Law and
Economics vol 36(April 1993), p. 257.
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“Crime and Punishment: An Economic Approach”, 76 J. Pol.

14) Gary S. Becker,
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15) Steven Shavell, $] = p. 258.
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o2 AHAAH EEAM 7|xg JMdel|} 7
=9

16) Molst S2l4 EA A& Asld F4E Weba EA7ch
17) Steven Shavell, $] =< p.261. (The measure of social welfare is the social benefits
associated with commission of acts less the harm due to them and the costs of law

enforcement.)
18) Ars| AR ALE)7E AEA R V¥ F RS o7 7] Al=E A A9
= AAkAE AA g T2 AHU 7A4°1E‘r
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19) 1. Ehrlich, “The Optimum Enforcement of Laws and the Concept of Justice: A Positive
Analysis”, International Review of Law and Economics. Vol. 2, 1982 pp. 3-27.

20) C. G. Veljanovski, “The Economics of Criminal Law and Procedure”, Coexistence. Vol.
23, 1986 pp. 137-153.

21) ¥ =2 M. §3#<> Nuno Garoupa, “The Theory of Optimal Law Enforcement”,
Journal of Economic Surveys vol. 11, No. 3, Blackwell Publishers Ltd. 1997, ol &
RS fof WAste A skt 53] Fas &t FEeAE i =i
AeE e FAAR dAAd WE-S o] E kgt Zlely Fxstr] ikl

22) Gary S. Becker, “Crime and punishment: an economic approach”. Journal of Political
Economy. Vol. 76, 1968, pp. 169-217.
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25) Eide, Pyle, Ehrlich, ¢ 7z} =+ #=.

26) S. Cameron, “The Economics of Crime Deterrence: A Survey of Theory and Evidence”,
Kylos. Vol. 41 1988 pp.301-323; D. J. Pyle, “The Economics Approach to Crime and
Punishment”, Journal of Interdisciplinary Economics. Vol 6, 1995 pp. 1-22.; E. Eide,
“RDEU Models of Crime”, University of Oslo Working Papers. WP No. C1. 1995 {This
issue has recently developed two portfolio models of crime where the rank dependent
expected utility(RDEU) theory is substituted for the traditional expected utility theory.
The qualitative effects on crime of changes in the probability of punishment and of
changes in the severity of punishment are the same as in the expected utility
framework.}
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A Study on the Optimal Law Enforcement

Kim, Cha-Dong"

Social planners adapt different legal methods to achieve same goals go deter
same kind of infringement. In the case, they should try to optimally combine
various methods of law enforcement to avoid its inefficiency. Optimal law
enforcement among legal methods can be discussed on the condition that all the
relevant legal methods may be quantitatively substitutable each other.

Optimal law enforcement as well as law enforcement are pretty new topics for
Korean law scholars. Therefore there are very few papers on the issues. On this
paper, 1 would like to briefly introduce the basic optimal law enforcement theory
which has been developed in the American Law&Economics and add some
Korean understanding to it. Law enforcement can be replaced by the concept,
remedies. Remedies include civil remedies such as injunction, damages,
administrative remedies such as cease and desist order and administrative fines,
and criminal sanctions such as fines, imprisonments and corporal punishment.

Law and Economists propose maximum sanction in which benefits from
infringement, b, shall be multiplied by a reciprocal of probability of detection and
conviction. But the maximum sanction can not always be optimal, because there
exist some enforcement costs. By considering the costs, law and economists
suggest optimal law enforcement. Optimal law enforcement arrives where
marginal benefits of law enforcement equal marginal costs of law enforcement.
Benefits of law enforcement can be defined as any benefits which can be derived
from reduced infringement by the activity of law enforcement.

Also, law and economists suggest that social planners stop to sanction if
benefits(b) exceed harm(h) or maximum expected sanction is far less than benefits
and harms.

Key Words . optimal enforcement, maximin enforcement,
remedies, injunction, damages
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