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T AFe ded #24E 5T A HAA By 2 41
aela Aulart g1 eR AR Fee] SAr L S AmA =
Alg 7ol M= L ik of2fd Absbelx] Anjs 3l ej=al F
A7E AR sk w12 2008 7]Eo= ofwl Al AA A A FARE] 55%¢
sk o2 maxd vk 9ok 53] fuete] 8 Fak did=rdl
ol AAGAA W deste], Al dEw FAE Anlaatg
°= thekste AaAde] ArE L ke AellM AwlaAbs]e] AHREA
= delFAbeh Edste] Fag AAA ol R thRelX|il gl= AR
dntElnt 2] e old AAH] STl wetae] A3

=
(Free trade agreement: FTA) AANA o] Mu|22 L T2} FokE F83F 9
Az 0w gov, Axg T4 54 Fgel FASIRE T5

o Zrell= 3h-F-d FTA H*o—% T AMuls " FAE ] Aabel] o

A B 2~ J?J_ri‘i %Erx}—“ﬂk% Aul e Falele T o9 g o] dAAE
3¢ E—é‘*ﬂ.ﬁi o| 5 W d}slar %"é she S B3kl do] S}
P 13k uf

=
T =
FTA 'S*o‘ﬂra“ﬂﬁ *131/\/‘1?4 THekell wHEE AHIA el AlFd Zavt
2~

otk ol Seluelsl Adsks FTAIA Aulz @2l FAE Au) 27
He e ol SAAHR FaA 1 gl wel Auls

) ZAF9, TSASAEEe wstel gv|FTA Au|2~-FA8A, , 73 A4,
2014, 3-8%.

2) WTO, International Trade Statistic 2008, 2008, pp. 6. 13, 179.

3) FElvElE 20149 109 &A AH, A7FEE, EFTA, /1%, ASEAN, vwl=, 9%, EU,
B7], F8ule}l, 35, vt F 1270538 FTAS AZ(ZE0Iol &5, Hvirtel
FTAE A=de))sta giek. o z -EU FTASH -8l 7]FTACEF R EF 149
ol aetd oA)E AL ZE FTA FAAE Y FAEAS 23712 9l
), ASEANZH= W= -Erz}qug% A 7sko] F-ASEAN FTASl EFA713 9l
= -EFTA FTAO| = &3 ofo]&rb= -2l 8| dlqreal - ~ 9| ~7ke] FA1§dAlo] 23
o] glt}. F-EFTA FTAE &3 ~927be] 7] AZAR Fx3A e a8AAS
a2t FE-EFTA FTA Fxp3A o] gha-29 27 Fx3A4 S dAdoh= AL 9

43 9l

540



oy
H
>
N
>
>
=
[~
i
r\‘U
—
N
Ry
lo
f
foi
2
8%
r
ro
-1
o
H
o
2
i
S
|
;—]
>
et
ol
o>
[o
ut

7 A3
ok 53] Aulxs #= w2 } WTO/GATSHE Au]2~AEle] 245
73 wrpAlel met AR bel} Faby

:10

il T feR 2 o)A E e Mg
Baksich 223 Ao AH] A W ExjRol= s|Eo] AFE
2 H 3 o

S7bEvh A el e AEE AEgAe Aska o
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H

How HANS Foll sl AT + Sl= —L‘%Xﬂ% %i% ZQ17by R
FTAE &3 F2viete] Aujxs e o] F215 AdAH s WS35t
AR = gle wAe fle AR 20089 TEo® FAMAL-=TRE &
A (Investor-State Dispute: I1SD) 7F2-8] 40%7} Au]~ Fxpe} Fadsa] wt
Atoiths s ZHE o o] 3k wAlol dis] HAE Folof & A
Holetar &t

T12lgk ofrlellA] & Ag-e] 54L fEluRbrt 2tel| A FTA FARPHA
o] Au| 2 FApEokel] thEE W AIAe] HTA] 3 FAE SO g
A ARES FAoE v o g Eslo] AHgAke] wAlRle] SleAE AHE
Fgowx 2z s AT 5 gle FAFAREA ol tin]slaz) sh= Aol
& =t feuE b AR FTAS] AR| 2 b Fxt3] Adutel] gl s34k
=25 Esh= A YE AElste] FARREokel A Wl thRo A= 8 WA %E
s 7kl 7 dalAQl AFRRES 2 7R o] A Estaa) gkt ¢
Ap]z e F2F w5 o] e, T, FAkel] g R3r]EomA] ujApd Eﬂn"{‘ﬂ
=, HEl =), SN AT ool ok 2 34 -FH 3 o
23N, S A ol ik £ o] A o] Fo] A Zlolrk AlA, Au]
FAReE fEdsto] ISDA =] A& 7l el 3 A Ex zlsE Zlo]

o

N
st
[

£ x

)

4) UNCTAD, "Latest Development in Investor-State Dispute Settlement", /1[4 Monitor, 2008,
p. 3. & 20129 el FEAns Fabel geiste] 1CSIDS] ISD A7 A|oll
ﬂ‘ﬁr% AYZA(LSF-KEB Holdings SCA and others v. Republic of Korea, ICSID Case No.
ARB/12/37 Notice of Arbitration, 10 December 2012)% 2 =iZto]lx] g 4 9l&
Zlo]rt,
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d

II. FTAZ Aul& & F2pe] 24

A FAH A A~ B FAE g Ske HLU]'?: tfeFattl. WTO
o A A FAbel delA= TRIMsEA A4 FF&3har, An]2~ 3t
d T2 Aul gt el GATSOlA A Faiel &g AMuj~ A3
o2 ¥FAA FEEA o= vbHE, FAE A 34 S T AE" A
ZHE A2k (Bilateral Investment Treaty: BIT)) S A¥]~ #& Fx15 uf
2 8] @3 FAF Avks x@AHow g3k Ao] dnbA e} o]
sloll e $elvebrt AZAE FTASCA Hela gle Anj~ #E *
of thak AW W A Estaal ket

1. SANE S E4 FEUA

Sejuerl AAG FTAS 7he-dl gAA el e Fx} Hofel 3t
ato] =ZA ols77k HAE vt Sl FE-FISFTA FARAE oA = A=
#el TS 2 Aewslel ZFAQ QA6 e FAAH o]

Aok oht Au) A A 137 ALEE A e AEFe] dES
3 RSl Aulzs FFod WASEAD AGNE T €7 P
Aol M| ATF F AFIA FAo] g An|ATFel] e
Mul=AE o] g8 ¢lellA Alelgde HASskaL ks o] A7 &=-v]
=FTAS] An|2a sl o]=rqlmabel] ik w492 eveprt A2

aL

5) Ao FATAPAL BT @Aom AAHE Ao Awbdel walelgo
A FTAS S FAYRE FAY FTAS A5EAZ FAAL 23
e wpges FAPAE] AR Qi Aoleh Seluetst FTA FARA(RE)
& AARE e T olvl pelelst BITE AR A 9oh oy poleh

6) D o= & IAp=o] dgoem iy o & A= °ﬂ°ﬂLHEé«l AUl 2 @ o=

f& GabEe] e Wl L Al Nell 2 o2 & wdabe] Al Wigk An) A
w, @ o0& & A 49l ol &5 Ak %“1011 2l gk Au] 2~

7) ﬂ% o] FFTA A 12.13%.

8) WTO/GATS® A& 12 Al 7FA] 389 Aulx FFo AA FAol 93k An| %
"= F7F8te] 470 Auls FErE e A8 E sk gk

9) t%o] g=-vI=FTAS] 7% Al112Z6lA] Au]x2] 57

S /HH]/\_L:L,Q‘ 01.9_3].‘_: 2707 r= /HH

g

(o3
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d
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)
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2 011]
d
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M= AR s EokE AlQsta Auls JpEd FAje BH%HH-E H‘ﬂi
e 7} ohel FAAE (FS FAA)

el AAR S FTACA o]23
o] A ZHox] BdAx J.o
oA Earelt #A] S
o2 FEyert AAs= FTA
< olHE R BE FTAECA &
9l Aoz meld

fl

_‘d
2
0110
i
o

el st vhe] FTAEI 2] dF FTACX = Aulx d=
e rEstE WA o] a5 BEAbeieh 7k =-ASEAN FTA= 4|23
AellA & #Aol A== Hﬂli—‘?—‘?%-"% Heloll & wAb=re] Aul =g
of ogh 1 wte] wab=re] QE WelA e A FAE S AN

3% 3 Ave B AL TPA b debd e

AAA HRE 719 A A 2dez st A7 sled ol
=]

el <]

24 AAezE FAAEH N1 4 AEE WA GeE WAIske] Auls A=}
A FA el «]b‘}) FAZE obd ARkl Au| o] FA 7 %%%éﬁﬂﬂ of 2] & ql A2t
lA Fake] 84F A £ Q= Afel daiAe Al FAAE A4S
mAlstaL lEe W &s] skar ol

10) = FTA A11.1%, =-A7FE2ZFTA A|9.1%, =9 FFTA A10.13%, &=
FEZH|O}FTA A|9.13%, =F-FFFTA A|7.13%, =7 Uc}FTA A|9.12%.
11) f&%-%laﬂFTA A102% 33, FFAZPEEFTA A1032 33, -9 FTA A11.2
-9 FFTA A9.2%, H=-ZFZH]o}FTA A|8.1% 43}, -7l Uc}FTA A|82%
ﬂ =S FFTA A|11.2%.
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), Al 10EREE), AREEE 2 A, ABEREAA 9 24, Al
142N HA) 2 A8E(FAFTFT 1 vhe] wAbae] ExjpAprke] bR
AaA) A= A FA o7 MulaAd S, Anls 3] Rt
el = @A ALk AR -l ECEPARE A H] 2~ A E ol A
MBI 2B 7F A EE = AulaFqe] defol] ] wAb=re] Au|agEAt
of o3t . whe] WAb=e] dE el Al FAME F7 AR
TFAN 2 B F2hHS 2 8A 72 9ty weka] Auja #E Bz
= adubdoz Ay x{ﬂ]éiﬂEM Agnl 9l E2FEY, FAAE A

N

104202 #2712, A10.102(EF), A0.2ZX(FE 2 24, A
10,1324 2 wA, XﬂlO.l4Jﬂ(ﬂHﬁdﬂ]), A10.152(EH 32 2 AR
_8_711)’ 24]10.19_%(/\}‘%3 2 3§7§ el i]—oﬂ T:H‘c‘ﬂ- le:L) :111]5_7_ xﬂlOZli(%/‘]—

=3 e HF Ak BRG] BASA) qF o]l Au|aF el diE]
A Ao wgk FE5Ania #El Fale] e E T E A
10.122(8 2 2A, 28|a FAab=o] A28 2 2AhHE St
stdches Aol Fstodnt Al0212(GFA=T G2 & A FARIE
_4 Tzusﬂ )-ﬁ-;ﬂo] ;<4 S5} 17)

9 SH-EFTA FTA: AH|2~ 343 Fxpol] A gsljofd o] Bw 3}
o7 Qs A A4 2 o B TAVE AT 227 gl
=-EFTA FTA FAEA S 2 A4 olA Au|ay-Ael F ks v
ZA(F Au)z FE Fabhel A= Aldz=mlg--oF F &5

;(o

el AEg At AR AA3A) 2 FEAARAAEH A4S A L35}

e o ox

12) &+=r-ASEAN FTA A¥]A~&A A1z,
13) &=-ASEAN FTA F£x}8A A2x.

14) F=-QlCEPA Al6. 120l w2l AFgA FAlsh Mujxe] 358 FH02 b 1
Aol el el BE R3] AkdA me Adid ARAE P o ®
gabeh (1) Hele AR/l me A, me ) A Bt i =

= TAE 9wk
15) 3F=F-Ql =CEPA A|6.1%.
16) gF=F-9l =CEPA #]6.23%.
17) -9l =CEPA #6.23%.
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Aeh)2 A4 1z(F5A40 )l A8 Eoks A9
Z2]o| 8%} 19 3k gF=-EFTA FTA AH] 2~
Aula 2 ARjag e Thgoe] o] A 553%4.20) = GATS Al
Z208] An|2 W AH] Ao tigE Her) o
o] e dyrh "va tAsta glh o]
-EFTA FTA A¥|2AE = A9 FAE 53 Ao i3 72
23+5o] GATSAS] Yl 71A] §39] Au|afde] ni:
Al e FAREoRE §-EFTA FTA A1B]2~AE 2] A4
Eub

1}
4ol meEth AEAOR FARE % Aulzgee] #d F4E
% A

il

5 il

AR Ao Wity 2 Hesde Al e
|

g

A

it

=3 EEEER IS PN R ER IR SRR

el s 9 HeF 9ot 489 Aolw, FANEA
2 AT AT A FAE, 5 TG O s
R3h A, S8 0 2T, DAY SE 449 5 ole
o= gerEc) o] A7 Al el Fxpol it FAAE o} A 2
2917 2 Ao AT il thael AL o FA
FEALE LgHel 45 shehel e WFAS o Z‘ﬂﬁiﬁlﬂ%%ﬂl
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=
H
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18) 3F=F-EFTA FTA $AH3A Al2x.

19) 3=1-EFTA FTA A|3.1%.

20) &=+-EFTA FTA A|33%.

21) GATS Al1Zxel mp2™ Ay 3] d52] oF3 ke WA H] ole Au]2~e] sl
e ol e Ee g ddEE ALZzA Wl R MuladgFdel wet
THE= AE ovlgh

545



HAAT A475

el FALE mESE AR Aolsly] el FulAal o] bAoA
ik gdakel FAL BA S0t Qe

FAA L] A7 A8 ele As FAER oAl Ai"E FAbel
T BoaAe Aol sle Ao FAA Ale] wiate]l Hrt o]e
Halo] $uelrl AAE 4 FTAES wWAA- 7A4S Fo| &
AL A (e HES A HEd o] AREe FAETE ol
HE Lo oln] EAjste FAbel daiM = HEEH = !
TFAES FAFeR Avin, §S-ASEAN FTA, =7l UtFTAE 24
A E2Le] Aol wrEel o]F AME.qlg wi shabyl Fxpuur
ozl "kESde] olv] EAsl= FAE EIATIL 9low), Ay
FTA, gh=-3 ﬂFTA ﬂ% EFTA FTA, 3=-Ql=CEPACM = & FA}

ﬁ-imrﬂé

-/

oleldt AT Balste] WA aFET Agew 9

O} ‘SGS v. PhilippineAF71’ ol A TZH{V@

boll elsiale o] Agsche Ea
3

) ;51
nt
N

3
Alell 71 A= & @Al A
A sl dd 25 EE Fosta ode AR M E M= o 1
ohe S Feld vh vk eyt AR E FTASAAR o]2fd =
sy ? b A4S W] sha

w) g8 oA e ol @4 A7
E

, ASEANZ}9] FTAE Wa o] o]n] ZA|st=

22) SF=-ASEAN FTA F2FEA Al1x, st=F-7l Yo} FTA A|8.45%.

23) &=-AHFTA A|10.2%, S=-A7FEZFTA A10.23%, =-EFTA FTA FAF8 A A|2x
§=1-Q1 =CEPA A10.2%.

24) SGS v. Philippine, 1ICSID Case No. ARB /02/6, Decision on Jurisdiction, 29 January 2004,
paras. 166-167.
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Moz 7] AgE FAe dE Yol 5
2 o Wats sy $d @Ae) R Aol 2
o]} EAEA opalAl = Aol WML 1 44 WAL 3
sl el S, ZEwlol, 2% S99 FTASAAE 4o

welo gk o] FAL glo] 1F &4 WE o] WA 3y
Aol R ool FaEE A%e A4 Ak AATE 74
1o Taoglvhe WA 4] FTAST Folsl gle selthio weps]
E Ao RE B FTA FAHFHCl €4 B o4l Eaje] talA
& A

Bl ole} 2o FAE 3 ek Aol FE& & Dot Yok & 5 9
o Agu 4E FANL i AR 18] = o] FEARE)S
epik Al e] Fa), 4, 2] Al19EAke] A delulel] Qe w
E Aol dake] GatFol AP fxlsh 200 AgHch 1
23 A2akel] mha <o) AL o] FAe] WA Aol WA A9 w4}
Aolih £A#A oh sl B el Wsto] oW PATE FEA of
Utk o] A ek el e w 2gbake] aAls), A, B 13
o) abrol A sAY fA s 22 e o] Yo Wil of
o A A5 e @A E Aoleh A B FAA FAo] ¢
2am o] WAL W4 R o] o] AYE FAd A E A4
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Seluebrh ARG FTA FAFAA H27)F0 5 w2953
2o Auls Bl FAE wEaE

0 Fajel At Auls 2 Al s FAtelch o] A3 FAFHe o
wso o] BlEA] b A& b AbwmgHEe] FTAvhE} Ml
4 TR FEeHE WAle] thEs] - ASEAN FTAS} 3

as)

5 X
S
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=
_11)4
r
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-9l ECEPAS] Z-9 Ay~ & Tl —c‘fH AgkA o' Au]| A E 7}
AL=7] wtel] wAPEY-A R PR AU 2AEHE ALk
sta, oA o2 FAAELS FHA|EH A e] AL =, FAA
Blo] 24 e FHAv|Ededde &

2 AHes e RGeS A

= =

HIgjA}o 2 shr). 3 gF=--ASEAN FTAS}

Mosl 271050 Aol BASA FARE A ek A4S 0, B
A el wEE TE AYE BASA T4 L TRl

s
FTA A AL Fh L Rase vl 9 Anlagsiiel A

31) &8 BIT= AsAH oz AR se} 37 Faks Sxlehr] A 4 o2e AAE ek Anna
Joubin-Bret, "Admission and Establishment in the Context of Investment Protection", Standard
of Investment Protection(edited by August Reinisch), Oxford University Press, 2008, p. 9.

32) FAH LS. 2 Siemens v Argentina, ICSID Case No. ARB/02/8, Award, 6 February 2007;
Continental Casualty v. Argentina, ICSID Case No. ARB(AF)/03/9, Award, 5 September
2008; CMS GAS Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Award,
12 May 2005 52 AAE =z, w3k el APA S digk A8 &7)&= Kenneth J.
Vandevelde, Bilateral Investment Treaties: History, Policy, and Interpretation, Oxford
University Press, 2010, pp. 137-150 .

33) A on FARAeAE d4e] SH wel £Ae] 4917} 245 £6l (UNCTAD,
Scope and Definition, UNCTAD Series on issues in international investment agreements, UN:
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ol FAte] Ao AL F glrh34 F FS-ASEAN FTAC whewl Fx}
s 2fE A s RE e R sRAoR FYsT
9lel Fxte] JMde] AAA Exb e AR R AH3FAL A HE=
A5 E3Fske AR} dluislAl =] gl b o] 7] A Ad
FTAS 7}Sd v, e, 92, Z2njo} S3}e] FTASS =x1o]
S 2t WEs] sb] flste] AAA AE ool A AR 2R3t

olel Fakel welel Hadd RA] AAE Abdel st glek= A
ol AE FQor)l Qirp36) gH -9l =CEPANA = FAHA = 4
718170137 F2ke] Hel 2 AAEHT] A= 2 A oA o

o
=
gl
o]
H
29 JdBEL SRSt ASHE A4S 2 glelok ke
& As 7
&

i

= FAARRA Benty] 913 A7 Ak Hofe
©1138) FF-ASEAN FTA FAg Aol oleidt ¥xe)

2o fo

g FAsl gaAstel s, o] /AR FTAE 7hed 3

New York and Geneva, 1999, p. 10) 2] H2 o] zpAikell A3} ) =tf(asset-based)
ol 7|doll &3 3] =t(enterprise-based)ol] Wl 1 AW 9= 2 UHH, #}
A7 AREShE AR FAbe A A AR 2 EER] e AE 2k v W
= oJvle] FAfo|Awt 71 71+d FAb= g dEE A FAE rlsie A
2 31 =Hch(WTO, Scope and Definitions of Investment, Communication from Korea,
WT/WGTI/W/114, 15 April 2002).

34) BITE ol Al = AH4abel] 7] 28 TN S ARE-3taL glom dnbd o g Fxe] 7iv 1A
o A & Foel o8 HuuE = A4S FAA K3 A= Ao] dubA el Fab
o] N a3 BITS F3jol Wt xpAlgk Avd-2 M. Sornarajah, The International Law on
Foreign Investment(third ed.), Cambridge University Press, 2010, pp. 190-201 #=.

35) §F=-31 =CEPA A|10.1%.

36) S=-wI=FTA AJ11.28%, gF=r-#HFFTA A|9.18%, =-HHAFTA A10.1%, 3=-F&
B|o}FTA A|8.28%.

37) =PI FTAS A2 HHel wet FAEAY 2215 7193 dap=e] ododel &
Aol 2 FellA sl e T e AHE A & FHEAL] v]eP
o2 Aefsta gl

38) QI ECEPA A10.12 74 1),
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Aelel FAStE L s, & Ak ] Tl A FAAE 234
3 glen], B3] #F, ASEAN 18|31 FE4H]o} S31o] FTAEdA &= 1
‘ﬂé%’%%} g&s] sr] fls FARE B ARS Feldke b me
35 AR die} o] o FARAY FAE db7] s de’dk FAAHA
A ARS wvt FAAb s WA A A5E A st

ALA 7S 2ha 3lchso)
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CEPA°] w2l AMu|as AN AR FF= = A
S 2

g Aslg nE xﬂuve Sieist, A

P L
r
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2
51

2kedql e wWalolglw E?H/‘—i“?—g & gltl. o]l WTO/GATSAS] 7R F
Azt gt WTO EANA7 T4 okl Al S Byl An
2 g MulaFgFAe] g2 GATSO wheh wf-§- weskAl sl = 9
S5 4 F edth. & WTOR A ‘EC-Bananas 7 14904 GATSA A
o A7 AR g2 AlasEe] AFEE(A

/Kj]
o)) &ale] £f EE EAEE AH|A FFPAE AT 24 FFY

39) §F=-ASEAN FTA FAFA Al1x, -9 FTA A|11.28%, §h=r-3| FFTA A]9.18%,
FH-A Y FTA A.10.1%, 3H=--ZZH]o}FTA A|8.28%.

40) gHr-ASEAN FTAw AR ~FFAts A as FF3ts BE dolzfawt Astx
SlE W, =-QlECEPAE AM|2E I8 L st A= WAz x3Fsin
olq_

41) 3=T-ASEAN FTA Mu]2gA Al1%, g=1-Q1 =CEPA Al6.1%.

42) GATS Al 28% (g).

43) GATSA “4dA FA” & 94494 me ATA9A AHAZA 9 &“/\4 T4, Q=
e A e A s }—“."i«l I

=
G LU - Slth GATSE 414 FAME ANAFEel T ez Lo A
LA EA 218 A2 wAsteli slael B dwbdl FARAAAA
9 sl Aol ola dsE FAAA] wEe] 1 ojnlE Fa iAo
44) WTO, Panel Report on the European Communities-Regime for the Importation, Sale and
distribution of Bananas, WT/DS27/R/ECJ, 22 May 1997, paras. 7.294-7.297.
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FARAL tal] Fofsfjol Frhe Ao® A A FAAHAA o] A
T84 3te o] BITY 2] FTA FAEAANA ASHIL sl=
oz olsf¥l}. SHAIRE FAlFAAH A AR ER FHE T -d 2] A
WpAjo] FA| FARFH A FUdEA 2HEsta gl A oluthas) g
T BITY FH9 FTA Sx72dA HeZo<dAe FAst=
o] tjefsiri= HelA zS & sloh vty 71 AA” FTA 7}
3Ho-ASEAN FTA, §H=r-Ql =CEPAS} dt=r-A7FEEZFTAE Av]| A%
Zbell AL HIa 5ol g A HEE FI 9lA Rk

N
=

e
o

)

ol ol o N

o
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jin)

(2) BIAFEO 22 FOo{AIH

MAEE S e s1E T nEsh walstel AAHel e
& 5 ogitk AR S5l Fael el o) A WA $E >

47) F=F-AHFTA A103FZ2WFA -2t A 10432F & FHS), -3 FFTA A93%
(A==, A94x(F s =H-5), F=-PI5FTA A113ZWH=RH-5), Al1.42(F
=), - A ZFEZFTA A 1042 (W=, *3H] Sl =542 P23, b=
-EFTA FTA Al4z(WH=d5-, H =), b=-ZF0]FTA A-3IZ(H=RIH-%),
A4 &%), g=F-ANvbct FTA A83Z(WRI %), A|8.4%(H & =te)-$), 3h=-
IFFTA A3 ), Al11.42(3F =K -5), =-ASEAN FTA Au]~g A
202N =R, =2 &= A2 P23, - =CEPA Al6.5Z3 (W =13l v -5,
*2 )=o) A > P23, FE-EFTA FTA AR ~WE A3 4z (WIS 3§
%ﬂl% *FH-EFTA FTA  FAREA A2xs W=l Ha=5d-5o dsix=

FAA S A L& wiAE L A3 H‘ﬂl*%“Ei 2 A4 FEAn A e A8
% wr g A sk gloh.

48) Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law,
Oxford University Press, 2008, p. 186.

49) gt=r-AHFTA #1043, SH=-v| = FTA #1143, -3 FFTA A|94x, h=F-FFH|
O}lFTA A|84%F, dHE-7lvdt} FTA #|8.4%, 3H=-3FFTA A|l14%F.
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o3t ZlalAlel| wel B AHwr) depd hbel ¢
ol A HAPE -5 AlFsts AlFlel Wil dEs = 28 A
Waml o9 FEdste] A ww, feyetrt A dite] BIT=
FAFe] Ad®] ¥ (post-establishment) THA ol A& W=7l -$-o gk
S =

SRbE d 3 ole FARAEA L] AAS 2 gl vbES) Shere] AA
gt FTAS 7}&d 8-S Fx} A¥ #(pre-establishment) 7] ol 4] ¥
Wamld %5 Fosta glo] FTA FAFgA A 7] BITEY W=rl
2] Wy} A=l Fxpxl R3ob AEEa oS 4 & gt
= & e g2 W= 2 A A 9 W T A
Hede- g9y i == 2o A diste] o
Fojof 3t Helo|tt. o7|A 53] FARe| AR 3 wEste] W=l
5 ool shohe THS FAREA A o9} HEZE A o] A7}
= vl A F212] 5ol 2 Agd A A FE Wael Bk E2]3HA]
% HE Hethe QiR A o]t
A Al mpe}l zro] Am|AAE O] AL Hrol HF =g ot
Wt o Fuks A 5 -l ECEPASE §H-ASEAN

i
2

FTAS} Wsruld]$-¢} a7 2% H 845+ 3=-EFTA FTAE L
A}3lo] thE FTAST tl=tlsd) & FATSS Au]|A~MEH= dukzlal A

50) - BBIT A9} $-2luete] BITAE Aris ot eyl Fsio|x] ek nato) gl
http://www.mofa.go.kr/trade/treatylaw/treatyinformation/bilateral/index.jsp?mofat=001&menu=
m_30 50 40).

s1) FARAS FAel A F oA g 2o FAAe] Fabe] da v
9} Ex} x4t mvlAFA o g HE]Y BRI I LS Hu gl FA I
Fake] A AR Y <l)elAe] wabd e S3b Zo]l Fab Abfrdtel o gt
WE7hA Edsles AR BT 5 ok AAE FARAEA R s dE
s BITS] 79] ool ool &3trh wbwl wl=r, shuiele] BIT 2, 3h=r-d L5
AEA =L FxFe] oo <3k} Kal P. Sauvant, Yearbook on International
Investment Law & Policy 2008-2009, Oxford University Press, 2009, p. 40

52) =AY FTA A103%, F=F-A7FEZEZFTA A|104%, =9 LFTA A113%, 3=
HFFTA A9.3%, H-FE20]|o}FTA A|83%, -7l t}l FTA A|83%, +-35
FTA A113%.

53) Martin Molinuevo, Protecting Investment in Services: Investor-State Arbitration versus WTO

Dispute Settlement, Wolters Kluwer law & Business, 2012, p. 87.
54) 8r-ASEAN FTA A=A (AH20% ==, *F] =) -9-5F 42 vl 23, gk
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Hl g e g Ao AdE Z 3 gl7] witel Wawl-$= w<es] 54T
AEel gle 2 F Ana 2 Au|aggAte] e FolstEE gt
Asla & ¥ 5 W FA A A Auja g Mu|agF Al o5
Az AEE ZdA o dejde BEEYstr] wioloh o] GATSS f
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= Au| g7 Ak dA el A Av| s FEEte B
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>
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g -2luelrt 7] AAE FTA 7hedl An|afate] 83 &=
9ol dgt 7AS HeZ T3 YA = 3H-ASEAN FTA, 319l =
CEPAS} S=-A7LEZZFTAE Al93t UM A] FTAES AF R, ghat-v
FFTA, T3 FFTA, T-FF0|0IFTA, 77U THFTA, 3H=T-EFFTA

A A FE =55 o8ty glvhs) vbH -2 FTA

< ol Asldl Fab ™ FApAbe] dsjARE H S5 sk Sl

QI ECEPA(AH6.5% W=l th-%-, *F 3= -9FA > vIEF), SF=-EFTA FTA A®]2~
AE)(A3.4% TN, A3.6x WA h$). 53] §-EFTA FTAS A3.6% W
Tlt-$-+= WTO/GATS®] W=t (H175)el whe} &5k

55) GATS Al16F+= Aof=ro] A= ofs| FollA] oF3 g Au]2 Lofel|l disl] W=wld-5
= oFE Aotant A E glo] o= A LA NE Wt 9rF FofE oo &)
=R BRHstarE g Ak SR Au|afokd tigh ARAT s 2 A
Aol gk 275 5 o8] 7} AF3S aelsle] gtebseiof gt o]9f )
o] ‘EC-BananasA}71’el| 4] s d-> ECe] M ZE whvhes]s] 7 abel] whE Al
AR WE IS 7S oAFEEY Au|aFgFAbel Al ECO FF AR|FF Akl
nls ApAAr Bed AAZRAS Fosta sivhn Aoz oSl Fx1E ALl
v e 27t v el qlS 3ly] 918k Al E & 5ce A S5 o=al
FA719 8] AR A A A o] AEA -5 GATS A17x22] W=rlo)-5-o 9qt
¥ 7o g 2lA3F v} glrl: WTO, Panel Report on the EC-Regime for the Importation,
sale and distribution of Bananas, WT/DS27/RW/ECU, 12 April 1999, paras. 6.143-6.149.

56) ¥F=+-ASEAN FTA Au]~&A A|1%, &=-91 = CEPA A6.1%.

57) &=+-m]FFTA Al11.4%, -9 FFTA A|94%, I=-FEH|O}FTA Alg4x, -7l
YUT}FTA A|8.4%, EH-ZFFTA A114%F.
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A AL Fatell= o] 7]F s Hofstar vk GATSS] &
S WL 9l ¥HE-EFTA FTAS] 7 -9-oll= Wswldl-¢-A5] 23 =992
Rt R KRR R e P

(3) AtHCi<2| BHjwoid

Felvetrt AZE FTA FAREAC w29 w2 o5 sdd 4
(in like circumstances)’®ll Q1= AW|~ &l F2F L Fzpx}o Al "‘TLO%
of g5 ciut wlApEo-e-d 23 st FAAE7F ofbd AH|
o] HEE& W= FTAC| W=, §=-Q1=CEPAY & HF-T “FTdT 4

o| A FF AMu|~ 2 A8 2F-FAH(like service and service suppliers

Al Folz|ofof s}z, §F=-ASEAN FTA®} §F=-EFTA FTAY 5 d
o Al W AR AFFAP el Al Hofdtoof ghrf60) of 7|4

o]
31

O

méﬂ

O

b

N—'

o] FTAS M e84 o= ARgstal o= odd e or=
i shof shert Sk Al vIAEES- oo s A 3l st
ol Aolrhen olstel e fAbE T4 AR} gt

2 He e = o T 9 o

=2 o{& dr o

1) s€et 4ol BIXPE S

A ARl AE FApel dElste] FAdd AbRb e 9fn|E ekt
Stel WTO/GATS®| &5 Auls = Au|aggatel ozt s i
HAGAA o]E aHT & Se A7k fElvebl viss AAE

FTA FAE A oA AFE-3F “FU3F AF3k(like circumstances)’ ©]E2t= X3S

58) gH=-AHFTA #1104 %=

59) FHE-AHFTA A103Z2(HF N9} A104%(F 3 FHS), SFE-A7FEZFTA A
1042 (=R, #H =742 V2, F=-9FFTA A3,
A94%(H A TFHS), LR ZFTA A113ZWFR N9, A114%(F 39, &
T ZZH| O FTA AR3IZ(HERIS), A|84H dl=+)-$), -7t} FTA A|83%
(=Rl )9, Ag4x(H &S, F=-FFFTA A 1132 R-$), A11.432(F
) = -5).

60) 3=7-ASEAN FTA AB|2~FA A202(WH=Rld-5, *3H =742 w23, =
I ECEPA AB|2~AE] A6szW=lt-g, *FH| =4 > vI2£3}), g=-EFTA
FTA AR 2=AE A34x2(F & =9, A3.632M =515

61) Rudolf Dolzer and Christoph Schreuer, supra note 28, p. 196.
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vlsro] A A3 BIT, FTAMA = FEA 2 ARgH I glrk6) o k=)
E-2 NAFTAS} WTO/GATSS] F5 @Abel wl=he] q1AH63)S-
NAFTAE X33te] vl=ro] A3 BIT, FTA A AH&-3taL <)
Abgbolels @S WTO/GATSAS] “F%9 An]x ¢

(like service and service suppliers)’2} =g o] ity H7lgtc}, o]
=°l m=r BIT, FTANA AHE8ta Sl &dd Aabolztes 2d2
WTO/GATSA®] ‘%A (likeness)’?F o] 7} gt Ao]ched ml=to] <)
A3 FHe olgdt As|= ‘US-Trucking 71 A= &l v Qv &
A7 FA o] wE NAFTAARS] F5U3F AF3k(like circumstances) ©]
2t TS NAFTA A3 oA sivtebel 9 A 3o o3 Algtsl Ao
24 FFe] Myl E Mu|s FFAP R 79 AR (similar) 2] 7]
= 7K ALo®m olrme] ARG H ]| wie EA A=l v 9
Al S Atolell L ofwmlef 33t vhEe] flsiviar ghetes)

SFA| R ‘OEPC v. EcuadorA}Z oA FADAF= v]AEAS FA44
AES FA I e WToe] #HA S v dlF =27 BIT
A ALs Flvies FA dis] 5 BITw “&593gF AF3k(like situation)”
S, WTO/GATT= “&%9 A& (like production)’s A3 3, 7dA
A FA N = AET FHe] 3= WIOH A S Fd3t Ash ¥ 3
o] 3l BIT A} Fd3A ofE += §lvta Hol o|& AHAs}

AT £

t}.66) =3¢ ‘Metanex v. United StatesAt71° | T3] Y-

|

NE

r

62) tivb "= 19941 BIT 29 oA+ “like situation"o|2}= X &H-E AFE3ld o
2004 = 201293 (A32 WY, A4z FHE L) BIT ZRex= o] = “like
circumstances"Z 1 F &S vl ow], NAFTAAI1102%, 1103%)e]4 % like
circumstances"2h= E¥ S A3t o)

63) Statement by the United Stated in WTO, Report of the Meeting held on 19 March 2002,
para. 29.

64) S.D. Murphy, "U.S. Interpretation of Core NAFTA Investment Standards", American
Journal of International Law, Vol. 95, 2001, p. 882; Martin Molinuevo, supra note 53,
pp. 118-119.

65) US-Trucking Services, Final Report, vol. USA-MEX-98-2008-01, 6 February 2001, paras.
279, 294-297(F AbAe| gk AL Martin Molinuevo, Protecting Investment in
Services : Investor-State Arbitration versus WTO Dispute Settlement, Wolters Kluwer law
& Business, 2012, pp. 118-119 #=).
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5] NAFTAS] S22 (A H 11)5-" “Fd3gt AF3k(like situation) S,
WTO/GATT= “5—%—4 J3=(like production)”o]2t= o2 ] ALL-3)
I o= AS NAFTA A d=5o| <lAlstar gltl= Aol NAFTAS]
AR ﬁH T3 A4S WTO/GATTH “5%9 A3 7 2= 3
A E o] of ghrhar B gkt e

TATA T o]t =] E Ayl A EAo] AT el Fd
A ALFchd NAFTAS] FAHFARGEE 1) “Fd3k AFsk(like
situation)” =, WTO/GATS= “&Z2] An|x 2 A8|23FFAHlike service
and service providers)”’® ]?’/}—* xdoz2 oy g3t stk HellA
NAFTAS] FARFAAS] “&dd A3 WTO/GATSY “&%2] Aul~
g AR aFFAP el '] s ol Aok &
o= ET8tal WTOeA 9] &g AE el
‘TAdgE Ad3bel ok °H"q0ﬂ 7% AA <l 4

Bkl o

“Tdgt AFsb o] dhatel glo] I F sm] u} SE| =
&< ot} & E°] ‘Pope & Talbot v. Canada*}71 oA FAHA
e AR WERIY S AR BRewy] 9= TdE AR
S s gl WF A} lasel Aol drka wol FAt FUY

A}d (same business)= 3} YA 5 FU3 A3 AdH R Aa Q)

-z

66) Occidental Exploration & Production Company(OEPC) v. Ecuador, LCIA Case No.
UN3467, Final Award, 1 July 2004, para. 176.

67) Metanex v. United States, UNCITRAL, Final Award, 3 August 2005, Part IV, Ch B, paras.
30-37.

68) Corn Products v. Mexico, ICSID Case No. ARB(AF)/04/1, Award, 15 January 2008, para.
122.
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69) Pope & Talbot v. Canada, UNCITRAL(NAFTA), Award on the Merits of Phase 2, para.
78.; ¥3& NAFTAF# ‘Champion trading company v. EgyptAFZ’ellA] Fafa-A e
‘Pope & Talbot v. Canadart71>& 7371 A 7194 543k A3 (like circumstances)’ 2] 2

= 9= 7193 W= 7ol Fdd ARy 5’;—% 7d#] H-ok(same business or
economic sector)’Wel] 9l 7oz Hrixlo]zjol sl <F-AlgF Ab3k(similar situation)’
o2 Aoz ¢8-S st W Champion trading company v. Egypt, 1CSID
Case No. ARB/02/9, Award, para. 30).

70) Feldman v. Mexico, 1CSID Case No. ARB(AF)/99/1, Award on Merits, 16 December
2002, paras. 171-172.

71) & E°1 ‘BG Group v. Argentina*}t71’ oA FAFAFE= 712~ 24 A (distributions)
o} A7|FF 59 o E FFAI8|(public services) FFAM}E FUZE AFStol] Q1A
¥ttar BYTHBG Group v. Argentina, UNCITRAL, Final Award, 24 December 2007,
para. 357) ESF ‘EL Paso v. Argentina*}71 ol A= Al Eo] w344 5kt
=& Au| 2 FFAEe] ApEE FASAE, SR = Abeldh A Eokel W3k A
M Ao w, aea AAAel Apolel 7]&3 ApHolmw uAPH - o] ol fJub
e Aol ohlztes UAS HAASFETHEL Paso v. Argentina, 1CSID Case No.
ARB/03/15, Award, 31 October 2011, paras. 305-316).

72) Occidental Exploration & Production Company(OEPC) v. Ecuador, LCIA Case No.
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UN3467, Final Award, 1 July 2004, paras. 168, 173, 176, 179.
73) Champion trading company v. Egypt, ICSID Case No. ARB/02/9, Award, paras. 153-56.
74) SD Myers v. Canada, UNCITRAL, First Partial Award, 13 November 2000, para. 250.
75) Grand River Enterprises v. United States, UNCITRAL, Award, 12 January 2011, para
166.
76) Rudolf Dolzer and Christoph Schreuer, supra note 28, p. 200.
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Industry, WT/DS139/R, WT/DS142/R, 11 February 2000, para. 10.247
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83) WTO, Panel Report on the EC-Regime for the Importation, Sale and Distribution of
Bananas, WT/DS27/R/ECJ, 22 May 1997, para. 7.322.

84) Zdouc W., "WTO Dispute Settlement Practice Relating to the GATS", Journal of
International Economic Law, 1999, p. 332.: Zdouc W., “WTO Dispute Settlement
Practice Relating to the General Agreement on Trade in Services," in The WTO Dispute
Settlement System 1995-2003(ed. by F. Ortino & E. U. Petersman), Kluwer Law
International, 2004, p. 399: Davey W.. & Pauwelyn J., “MFN Unconditionality: A
Legal Analysis of the Concept in View of its Evolution in the its GATT/WTO
Jurisprudence with Particular Reference to the Issue of "Like Product", in Regulatory
Barriers and the Principle of Non-Discrimination in World Trade Law(ed. by Th. Cotter
and P. Mavroids), The University of Michigan Press, 2000, p. 36.

85) Mireille, Cossy, "Some Thoughts on the Concept of "likeness" under the GATS", in GATS
and the Regulation of International Trade in Services(ed. by Panizzon M., N. Pohl and P.
Sauvé), 2008, p. 334; Mattoo, A., “National treatment in the GATS: corner-stone or pandora's
box?", Journal of World Trade, vol. 31, No. 1, February 1997, p. 128.
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86) Aly K. ABU-AKEEL, "The MFN as it Applies to Service Trade: New Problems for an
old Concept", Journal of World Trade, vol 33 No.4, 1999, pp. 112-113.

87) o714 Anl el HEALEED 4 vlmEE T AN st Ga Aol A e &
L2 AMEAL YleA] ool i ALZA GATS &% Aulx ko] #AAel
71l "k HLAE, MapEd A o]sle} A8 A, , HFH, 2003, 1865

88) & ARAClA Aula = AMu|ze] FFA A AT =] FAAS WTO,
Report of the Panel on the United States - Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, WI/DS285/R, 10 November 2004, paras. 3.138-3.220 %X,

89) Mireille, Cossy, "Determining "likeness" under the GATS: Squaring the circle?",
Economic Research and Statistics Division Staff Working Paper ERSD-2006-08(WTO),
September 2006, pp. 21-24.

90) Al 52 Zslol| dislA= Mattoo, A., supra note 85, p. 128; Zdoc, supra
note 84, p. 395. F=x.

91) Mattoo, A., Ibid..
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93) gr=r-HHFTA A10.5%, SF=-A7FE2FTA A10.5%, =3 FFTA A|9.5%, k=7
TFTA A|11.5%, 8=-FFH]|o}FTA A85%, F=-TFFTA A|11.5%, k-7t
FTA AI85%.

94) gF=r-Ql =CEPA A|10.4%.

95) 3F=1-ASEAN FTA FAFEA A|5x, 3F=1-EFTA FTAFAFEA A3x.

96) UNCTAD, Fair and Equitable Treatment, UNCTAD Series on Issues in International
Investment Agreements, UN, 1999, p. 12.
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Pauwelyn, "Nondiscrimination in Trade and Investment Treaties: Worlds Apart or Two
Sides of the Same Coin?" American Journal of International Law, Vol 102, January
2008, p. 748.

98) Rudolf Dolzer and Christoph Schreuer, supra note 28, p. 136.

99) NAFTA Al 1105(1)%°] A+ o5 Zrth: "Minimum Standard of Treatment: 1.
Each Party Shall accord to investment of investors of another Party treatment in
accordance with international law, including fair and equitable treatment and full
protection and security.”

100) NAFTA Free Trade commission Note of Interpretation of 31 July 2001. A% Y
t}-&-3} Zr}: "Minimum  Standard of Treatment in accordance with international law:
1. Article 1105(1) prescribes the customary international law minimum standard of
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102) Metalclad Corporation v. Mexico, 1ICSID Case No. ABR(AF)/97/1, Award, 30 August
2000, paras. 74-101.

103) UNCTAD, Investor-State Dispute Settlement and Impact on Investment Rulemaking, UN:
New York and Geneva, 2007, p. 41.; 5 o2 GAPH wbA 2 2] Fx}af4] of 4] 2]
AR Aelel] gk zpAIsE A w2 UNCTAD, Fair and Equitable Treatment, UNCTAD
series on issues in international investment agreements II, UN, 2012 3=,

104) Rudolf Dolzer and Stevens, Margarete, Bilateral Investment Treaties, 1CSID, 1995, pp.
58-61.

105) &=-HFTA A10.5%, IF=-A7FEZEFTA A10.5%, =3 FFTA A9.5%, 3F=-
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106) &+=r-7]=FTA A|11.5% foot note.
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ARB(AF)/00/3/, Final Award, 30 April 2004 3.

108) Mondev Int'l, Ltd.. v. United States, ICSID Case No. ARB(AF)/99/2, Award, 11 October
2002, para. 127.
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109) Metalclad v. Mexico, Award, ICSID Case No. ABR(AF)/97/1, Award, 30 August 2000,
para. 91.

110) CMS GAS Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Award, 12
May 2005, para. 276.

111) Genin v. Estonia, 1ICSID Case No. ARB/99/2, Final Award, 25 June 2001, para 367.

112) Frontier Pertroleum v. Czech Republic, UNCITRAL, Final Award, 12 November 2010,
para. 300.
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ARB(AF)/03/9, Award, 5 September 2008, para 261(i); EI Paso v. Argentina, 1CSID
Case No. ARB/03/15, Award, 31 October 2011, Paras 375-379, 392-395.

114) National Grid v. Argentina, UNCITRAL, Award, 3 November 2008, para 173.

115) Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1, Award Merits, 16 December 2002,
para 128.; Frontier Pertroleum v. Czech Republic, UNCITRAL, Final Award, 12
November 2010, paras. 287, 468.; Mondev Int'l, Ltd. v. United States, ICSID Case No.
ARB(AF)/99/2, Award, 11 October 2002, para. 156.; AES v. Hungary, ICSID Case No.
ARB(AF)/07/22, Award, 23 September 2010, paras. 9.3.8-9.3.18.

116) Rudolf Dolzer and Christoph Schreuer, supra note 28, pp. 146-160.; UNCTAD,
Investor-State Dispute Settlement and Impact on Investment Rulemaking, UN: New York
and Geneva, 2007, pp. 43-46.

117) =AU FTA A|10.5%, =-A7FEEZFTA A10.5%, =3 FFTA A|9.5%, dh=t-
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FTA FARtol A+, W4, 54, 20084, 905

119) Giuditta Cordero Moss, "Full Protection and Security", Standards of Investment
Protection(ed. by Reinisch), Oxford University Press, 2008, p. 129.

120) Siemens v Argentina, ICSID Case No. ARB/02/8, Award, 6 February 2007, para. 303.
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Age a2 s ol s FAREYAL LFHE 57 A

122) Azurix v. Argentina, ICSID Case No. ARB/01/12, Final Award, 14 July 2006, paras.
406-408.

123) Sempra Energy International v. Argentina, 1CSID Case No. ARB/02/16, Award, 28
September 2007, para. 323.

124) Azurix v. Argentina, ICSID Case No. ARB/01/12, Final Award, 14 July 2006, paras. 406-408.

125) NAFTA Free Trade Commission, Interpretative Note of 31 July 2001.:% a4 41el2
NAFTA ¢ 43]7} NAFTA A105(1)e] A= Fegr =3k wA|sly] e F R
B onse gl FARadel Gl relHoie A48 te A Tld A
o} g e},

126) &r=r-m]=FFTA A|11.5% foot note.
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A Tl Al @)=l Fxle] BEE 3t AFdgt F] 9] F(due diligence
duty)e} gejxel =& A oF-5 FHslr] A x=

97] witelchi2n A Aol Ae] g AH el x| o9}
v. Hungary*V7 TABAF-= FAAI 0] 54 243
TAAES Bt el A
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127) Rudolf Dolzer and Stevens, Margarete, supra note 104, p. 61.; Rudolf Dolzer and
Christoph Schreuer, supra note 28, p. 161.

128) AES v. Hungary, 1CSID Case No. ARB/07/22, Award, 23 September 2010, para. 13.3.2.

129) Wena Hotel Ltd. v. Egypt, ICSID Case No. ARB/98/4, Award, 8 December 2000, para.
84.; w3l Al WMol A ‘Tecmed v. MexcortA’ A HA = Tecmediit7} = A =
Faro]l EAL® Qe A 2] wiRi Ao A o] A 9o} L@ Abefel e &3}
Moz A stA] &gkr] witel ARAlEe] FEd Hsel obAr Al o3 i
WA Eacky FAeka Fae] Fale afAlHE 9% F& 2P 65
dri= FE3 AV F-55ka, w3k Jaro] 32| A S 2 (reasonably) ©-5-3FA] X3}
Aotes FAE Yot Hol T FAS AASIEH(Tecmed v. Mexico, 1CSID Case
No. ARB(AF)/00/2, Award, 29 May 2003, paras. 175-177, 181. Z+-& A 9] Fa 4]
A2 American Manufacturing & Trading v. Republic of Congo, ICSID Case No.
ARB/93/1, Award, 21 February 1997; Asian Agricultural Products Ltd. v. Sri Lanka,
ICSID Case No. ARB/87/2, Award, 27 June 1990 5 3=,

130) Rudolf Dolzer and Stevens, Margarete, supra note 104, pp. 58-61.
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=4 AR, F AL FooFE FFAeA AFE AEstan
th132) LA A O 2 ‘Biwater Gauff v. Tanzania*tZ1 oA FAHA F= A

Fol o= FAHAITe] oEFAE Hsalr] 9t Aol
(reasonable) A}# A o] v (precautionary), ol|"3 <l (preventive) 3|5 F 514
%o 3 FEE ¢ gloky A A HA FEs H el bl Qle] oW
Aol Ao A3t FoyE AEIpATh) ey Parkering v.
Libuania*}71° ol A FABA = F23 2R} kA9 Yul= Fa 9 o
HHERE ofyel IAFE|E 2 Thef| Aol gk AWk B8 ' = Tl el
2t gheks)gd o) 134)

N

(1) MB[A 23 FXjol| ciet 7,82 2|9

“-8-(expropriation)®] -} =3}

e5d =l Akl HHE AmiAQl
7] wiel 8 B eAlh

(nationalization)135& ®3}= 757}

131) UNCTAD, supra note 103, p. 46.

132) Saluka v. Czech Republic, PCA, Partial Award, 17 March 206, para 484.; Tecmed v.
Mexico, 1CSID Case No. ARB(AF)/00/2, Award, 19 May 2003, para. 177.; Noble
Ventures v. Romania, ICSID Case No. ARB(AF)/01/11, Award, 12 October 2005, paras
164-6.;4sian  Agricultural Products Limited v. Sri Lanka, Award, ICSID Case No.
ARB/87/3, Award, 27 June 1990, para 53.

133) Biwater Gauff v. Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008, paras.
725-729.

134) Parkering v. Litbuania, ICSID Case No. ARB/05/8, Award, 11 September 2007, para. 355.
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= FAEL 40 o dobrt FE-vFFTAE HEste] fEvebrt

135) AgA <l ovle Aol ggolz} & FabrAI=2] AN7F FAAE] A st
= AASE] FeEA 19509 e 1970 7k dnbd o2 el gieh Adx
=50] 1960-70 ol %2 BITES A3 F8 F4 59 3} viz A
Lo digt 9 o2 E Ao FAAIES REsE Zleo|dth :UNCTAD, Bilateral
Investment Treaties in the Mid-1990s, UN: New York and Geneva, 1998, p. 65.

136) UNCTAD, Taking of Property, UNCTAD Series on issues in international investment
agreements UN: New York and Geneva, 2000, p. 20.

137) Ibid..

138) Aul2Algla BEdste] ZARANA ThReIA The] AAES FE S
Aul oy, g sEEAus 53 BAR o] 5 %

139) T+AH 22 ‘Fireman Fund v Mexico AMZ1°ol| Al WA 2 F§ 7|} FARARQl #] =
ATl AAle] FAsb WAz gare] dae] 25 od FEHdvkn F4
ol A Talo] FAE Sao] wAdt Aol AT, WA ZAH R} FA(value of
investment) & A|4H 02 werste 22 AYckn Fstgich FARY R
24 BA A ARG FAbo] wolEelA A gk FABATE B A
A FAAL Adstn | AL AdAel 4 Fa AAE 998 Aol
Aslel Fem oz pubsls @Al AR Ae QgleelE WA= sk
FAAA A aAo g, 2FHsA AU AL Atk Fireman
Fund v Mexico, ICSID Case No. ARB(AF)/02/1, Award, 17 July 2006, paras. 176, 185.

140) g-=-HFTA A|10.13%, §=+-A7FZZFTA A10.13%, 3=-EFTA FTA A13%, &
=-ASEAN FTA A|12Z%, d=-¢l% CEPA A10.12%, &=-3FFTA 9.12%, &t=-v]

ofy
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SLFTA A|11.6%, =7 Yo}FTA AR.11%, -5 FFTA A11.7%.
141) 7P 8- $-2luelr AA3 BITH FTA #vF ofye} 79 nE A £35Sl A

4 w5 73kl A-$-3h=(equivalent) %], =8 =& o139} 553 (tantamount)
T FY8k(same) AIE 4= 2F], FE =

= f3ke} frAlgk(similar) 35 ZHe

27 5o BAOZ AHgE T Qirh o AE thbd EAL bl FARYLES
NAFTA #3 FxpEAoA) f2A17]= o] =32 vl Andreas F. Lowenfels,
International Economica Law, Oxford University Press, 2003, p. 466.

142) W A4 W) TAA o) H ma wuld B4E Faje] Fapr) T4
Av &g APA R 85 = ASE rIgEH-ISFFTA 54 114,

143) 3=-Q1 = CEPA F-4-4110-7}, 3F=-3|FFTA $-4419-1}, 3F-v]FFTA 5-441 114,
- EHlof FTA 54 8, &3 FFTA 54114, S5-I ebFTA 4
At $eivebh AR A FTASIAE S84 EFeha oA e
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145) Rudolf Dolzer and Christoph Schreuer, supra note 28, p. 112.
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146) Vivendi v. Argentina, ICSID Case No. ARB/03/19, Award, 20 August 2007, paras. 7.5.11-7.5.21.
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A std el 14 wak Ab.steEalgd 3 #Edt ARz 7HA S & ue]
F7b =sko] =W ‘Suez v. ArgentinaAt7d’ A FAAAF= FHAHTE
oAre] W AEE FyaAel (FHEst ohdel 1 Eabe]l 2HL

o] o] Folxof g QRSUA, Yo R S ES AT FA)
mE R AR el afel tha AdAew, A%l e A

2 3ol Hghr} 148)
1 Al A agkrel 4

ot ARz HA4 wre $AA fadE ALY #desw FA

5= oo FARA Y S 2t v 20049 2 20124 BITRE

A2 ARz e AAA BIERE ofvzt FEHal Felo HFAHE ZHA

F43 UG AesgA FASI ek o)e} Hadste] -2l

7F AAg FTA 85545 A 9] e 7 497F £

ZAAA 7HA o FAA 235 3o A O ARt e R E IS
o

2) EelX 7o

$2)elsl AR FrAc] gzl Aygae] Faxe] gl 79

147) Biwater Gauff v. Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 2008, paras. 455-45.

148) Suez v. Argentina, ICSID Case No. ARB/03/19, Award, 30 July 2010, paras. 122-123.;
3k FAAMEl A FARRpe] Wik A SE oAFF AV " Telenor v
Hungary* 713 7k 5% Abgdell tigh Ao oAbl 3 AA WAzA7E A
7V HdW cCMS v, Argentina A= FAHAH I E FAI JAS Kol gt}
(Telenor Mobile Communications A.S. v. Hungary, ICSID Case No. ARB/04/15, Award,
13 September 20006, paras. 64-70; CMS Gas Transmission Company v. Argentina, 1CSID
Case No. ARB/01/8, Award, 12 May 2005, paras. 262-263).

149) 7l=r 2004 2 20124 BITE 9, Annex B, para. 4.

150) &=-91 =CEPA $<:410-7}, -9 FFTA $<-49-1}, 3F=H-v|FTA 54114
ga-FEH| o} FTA 54 8-}, -5 FFTA 1541114, &5-7UTthFTA <5
81},
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olthish gy Aol FEAA] FelH S HolukA oo
Bae ARt T SAT 2usta geldd Tade AdE
13 dE2 gehEch obd o= Fakate] FeA s FAH R
Folg slvlsheAlel Ulsh thael FAEReA make] glolgehe Aol
T 2art sl
28}y ‘Thunderbird v. Mexicort7A A = T3] = ske] A 7]
ol g duby Aol & el givt. & ARFe HLY FAE =
1:1 ]—_/] /\]_/]/K—]/\]_/] -?/Ji]% :ﬂ_g#fﬂ— u;H NAFTA_O/] Tl‘?.‘n—]'l
2 Zeld Zidle FARRPE Aok gl oEste] oW geE
Al 7 e Hela AE e FEA S fEe] glohar
Rk} 15) “Azurix v. Argentinart7d oA = FAHAF-= ZHH 8o 3]
A A 1Az o] Foial Aol fAS Fa slenl, & Al o
2R A g WEA FAR FARAT R0 Ak 21
AT WARE Aol ohls Rt FAE @ & o
A 2] A< (representation)©] vt A F2 A A ]l ofSe] 7]
shel sl Zolvl, i@ Sl ehZalet 4y
T AR ol Fgaha wekcha Bushalrhs) Faa 9
A ‘Tecmed v. MexicortZ> A BAF-E WA FZAHF-7} Tecmedol| sl 2~
7] W= #H7bE AAEFA @2 Aol FAkzke] el 7ldE A sl et
Aol R =5 Fstdrt. FARAHF= AA o] FAE d17] oA
| iAol F2E & A A7IE sk Abgel ASE A 2k
2 A A FAA SRR VAo S slgeetr] A LA
g Azte]l Hasitkes A A5l FoledEte A2 8
L

, 28 F 717 Adsteba Bokeh =3 A= S

r:i el

151) &=+-9l =CEPA #%:4110-7}, &-=-3| FFTA H3-49-1, -0 FTA $44] 111,
Fgr-ZFuoF FTA 54 8o, F5-2FFTA F-5A4 114, - UoFTA -5
A]8-11.

152) Thunderbird v. Mexico, Award, 26 January 2006, para. 147.

153) Azurix v. Argentina, ICSID Case No. ABR(AF)/01/12, Award, 14 July 2006, paras.
316-318.
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HeEloka B stk w3 Metalclad v.
MexicortZ A 2 FARA = B8] Fabatel] dizgh A4 24 a3}
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stalar, Fakake] 32l 7S A A detel sl o3 8
22 AR F AP FARA = HAZAFIE =] 3
AE F3t Metalclad*t7y S A el Azt 27| A=A & 7)ol 3E
SAA 71 E SIS 05T F sriee due A Fsdlent & 24
E P ege A=Y Mewlclad e Ad 2AE g At 9l
aL A sl e}156)

4 o I
oo o

N
-

sl 28 2] : Aol = B3k
+qH FH9) AFAAE B3] 7 Aol sheh shA| v A H-2A] 9
AAL S A B A FHE 84 P E A dA ok

154) Tecmed, v. Mexico, ICSID Case No. ARB(AF)/00/2, Award, 29 May 2003, paras. 122,
149-151.: & ARZlolA 2dflel S o] AlA1e dA 2 AHR7L I ES Fhed]
Az 7] g S ol gkl AAL 7ol A=
< i WA Eoked FAIZE ALEA olrE EdiEAl YRS FrARA
2HE "] "ol row ojxsr|® FefshAl H ok vt AAQle wiEHAE
o]dd wizkxA] 2#7] YA 2EE s ANl WHA 24 S Al
det= AAAE AFsd=d ARt olF AR

155) Metalclad Corporation v. Mexico, ICSID Case No. ABR(AF)/97/1, Award, 30 August
2000, paras. 99-107.

156) & AR el xkA|gF w2 M.N. Kinnear, A. K. Bjorklund, J.F.G. Hannaford, Investment
Disputes under NAFTA, an Annotated Guide to NAFTA Chapter 11, Kluwer Law
International, pp. 1110-19, 1121 F=x..

157) &H=+-Q1 %= CEPA -4:4110-7}, SF--9| FFTA H-Z:4]9-1}, 1w FTA F-441 114, 3=
~ZEHo} FTA H-%4] 81}, F-TFFTA F-54 111}, -7 U hFTA 45481}
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158) S.D. Myers, Inc. v. Canada, UNCITRAL, First Partial Award, 13 November 2000, paras.
281-2, 285-6.

159) Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2, Award, 29 May 2003, para. 122.

160) &=-1%=CEPA F-%5410-7}, 3h=- jﬂ—rFTA HEA9-u, Fha-P S FTA 404 114,
g=-FE¥) ol FTA 554 8-, -5 FFTA 54111, g7l UohFTA -
81},
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161) OECD, "Indirect Expropriation and the Right to Regulate in International Investment Law",
Working Papers on International Investment, Number 2004/4(September 2004), p. 9.
162) Rachel D. Edsall, "Indirect Expropriation under NAFTA and DR-CAFTA: Potential
Inconsistences in the Treatment of State Public Welfare Regulation", Boston University

Law Review, Vol. 86, 2006, p. 940.

163) OECDE S|l Abe] vigt 483} #aiste] A3 FAARII HAFE o
SeA ofuE guelid 2@ 245e 2w A Az 249 xw)
(effect), =2 =2 (purpose) 5= A4
expectations), FAFF2]= A Y] X% (intent) 53} Z
Al 3)g-oll =53} o} :OECD, supra note 161, p. 10.

164) A5 S &, A&, Fdolvg]st, 23 2 A7FE =919 FTA.

165) P1= 200413 2 2012+ BITE® 322 B2,

166) S=r-v|=FTA 8454 114 3.
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167) ol & E°1 S=-EFFTA A3 FAAE]. ARAA1152-A11.27%) 32

168) St A A FTA A102% 33, SF=-A7FEEFTA A10.3% 33}, 3=-v]=FTA A|11.2
Z, -9 FFTA A|92%, H=E-F2H|oFTA A|8.1% 43}, -7l o}FTA A|g2%
33}, S-S FFTA Al11.2%.

169) &=F-ASEAN FTA AH]| 28 A A1Zx.

170) &+=--ASEAN FTA F2}138 A A2x.

171) 3=+-Ql =CEPA A|6.1%, &=-3) =CEPA A|6.23%..
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Study on the Protecting Investment in service under the Korea's
FTAs Investment Rules

Kim, In-Sook*

This article focuses on the approach to protect the foreign investment in
services under FTAs concluded by korea. And it looks at how these
disciplines of the investment protection are enforced in the investor-state
dispute settlement system that currently exist in FTA. It compares the
principles and rules in the investment and services chapters of the FTAs

Foreign investment in services currently represent around 55% of all global
direct investment. And Around 40% of the almost one hundred international
legal disputes between private investors and their host countries( so-called
ISD) concern foreign investment in the services sectors. With the deadlocked
multilateral trade talks under the WTO, the global trend toward regional
trade agreements(RTAs) has been proliferating in recent years. Specifically, a
FTA is fast emerging in the world pursuing the elimination of trade barriers
and investment restrictions among member countries. Korea ratified its first
FTA with Chile in 2004, and the Korean government have concluded the
FTA with 12 countries, including the United States, Canada, Australia. Like
most RTAs, the FTA negotiations by Korea include liberalization of
investment in services. Foreign investment in service are covered by the
investment or services chapters in the FTAs concluded by Korea. For
example, in Korea-US FTA, the investment in service are covered by the
investment chapter, on the other hand, in Korea-ASEAN FTA, are covered
by the services chapter. The disciplines of the investment protection are
provided differently between the investment chapter and service chapter of
the FTAs. So the rights and obligations featured in the FTAs are not always

compatible. This legal compatibility reduces transparency and undermines

* Associate professor, Kyonggi University, Faculty of Law
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Abstract

governments' regulatory capacity in an unanticipated manner. In order to
maintain the consistency of norm, Canada has adopted Canada BIT Model
like the U.S.. Consistently to apply the principles of the investment
protection, we need to maintain the coherence and consistency of normative

in our FTAs.

Key Words : Investment Rules of FTA, Investment in service,
national treatment, MFN treatment, minimum
standard treatment, like circumstances, indirect
expropriation, I1SD.
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