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1) Z2}~0o]Ql “Institut international pour l'unification du droit prive’e] <FA}2 A ool =2

‘International Institute for the Unification of Private Law’¢]|t}.
2) Philipp Paech, “Enforceability of Close-Out Netting: Draft UNIDROIT Principles to Set New

International Benchmark”, 1 JIBFL 13, 2013, p.13.
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“d L2 A Bl (close-out netting) T4 2] 92 $]3F UNIDROIT 4378 w23k J¥i# At

I LA L] ouot HEH YA

1. L2 = e 2w

Fe7 e dalz s Aadeiate] Ak 5= gl Al8-91 3] (credit risk)Dell
A =] ol=dl, 53] SAlFgAHNe] Aol L ARt 27] wEel
Az denke] Ak 46}04 W Ashs Edlx =7] kol AltrF FgA2E
= HAAA R A= o] 9l7] wlEell o= g F57IFe] i A
AAAA R gibg 7ol sl o] & A2~ 9] 3 (systemic risk)o] 2} %

gheh. ool BlEo] 9=tef| sle A dtinte] TAkgE 7ol - 2] EAb e
U-go] Febr 2 vele] TAPd Aol wpEr of AIE 71 A o SsAde
Hojzlek o] gt o] frollA S8 FVIAES Al F e AR o=
EaE £l dI57Fs s =o17] flste] ohekst WS ARk, tiEA e
2 A1 ) (close-out netting)2] 2]7} itk d@A R o] ool 4
Aol 845w wol B Aloke] dubgpabate| Al 1 Aok A wlE] 414

-

£3] AP AhsI0] AR A Fol, AFA R s G ] Ale

—_

]

[

rSL'

>
>
py
=y

2

1) Al&-9l ot dAg UA(E3] =Aabdate] fA) g Qlste] A 27} o] 7)ol o] &
A g 93]S 9wt} o] & A Ao F9] 8 (counterparty risk) = H-=2] 3 (default
risk)e| 2t = g}, Fg-8o]e Ao sl A A A 23 (Bank for International
Settlement; ‘BIS’)ell A A|3-3l= &o1AS 3kl o]3} mhztrx]elt}. o] §oi3]2
http://www.bis.org/cpmi/publ/d00b.pdfel| 4] Zo} B 4= glr}

2) Al =Hl 9 gol=t As7bel F1s] AAH] gl= *EL gA A "ol g 2 el

Az S A ] & sj4] o] e S AR At A, Bl Al 57S ol AAA

o Fg Aol AatEo] A"l B¥E 2 5 sle ¥ Eich

DA Y2 71519 ol 271 5-A 2l (repurchase agreement), -7 2] o) X}A| 2K(securities

lending agreement) IpF-g7 2l (derivatives)ol| 4] o] ARSHIck F5713F 5 2cfo] Wol AR8aA|

wb v]Fg7Fey ¥ = AR8-Sk QItHUNIDROIT, Principles on Close-Out Netting,

Intematlonal Institute for the Unification of Private Law, para.4. ©] At85£ A4 €4 2o 313}

UNIDROITP/] 321 Il E 2 A http://www.unidroit.org/en/instruments/capital-markets/nettingl| 4] kol

3

~

2 4 qloh.
4) Lﬂ“4(nett1ng)°]‘jﬂr FA3 FAlap Aleo]ol| A dFte] 7] E A 2F(master agreement)S H}E}F
ste] F52 AUE o k= A Fol ol Fdg %4\—4 AHANFE g 21]73??}

Felol 715je] A2 AgALT chtel AROL B AL Wikt olel e HL
WA 2ol wheba] 2] Ful B (payment netting), =] ©]4d Y] B (novation netting), 92 AH|E
(close-out netting F=+= liquidation netting)©] S1+=dl, 2+ W& A4l &vle #3le]=
A A AT A 2% A9, whed AL 2001, 505% o3} HE.

395



HA AT/ A485

oste] e A2 ol P77k mefsta dBAAS Tk dhube] &A - (net
obligation) . 7+ = A H =5 ke el #ahche JdAA RS Akt
Atole] AW E FRAIZIAL oFF o] 7|7}F ZmefjshA] opRE A Afe]ell A AAte]
ARk AollA o7 7b mefsof vl Ra A A o] Ak AdAl e}
Akl 7b Qlek

A2 of e} Aol R ARl Al A A E A 7ol e
ARARe] ARG AT Akl pelnt AAIRE ¢ SleE Fo e, A18-9]3 3t
Algl el S A ATl o2 F913 (gross exposure)o] o} 2Rl

2 2918 (net exposure) -2 ZFAA 7] = 7] 52 ghed) Al4-9)3]S Eelvi=
AellA LG "o 3ol 5 A8k dFAAME A 2 el S o
T3k ISDA Master Agreement(©]3} ‘ISDA 7| E-A| kA 2} §hel| E3HE = 59,

=)}

5) oA 2% A AFE-4 3] (International Swaps and Derivatives Association; ISDA)el| 4] =}& gt
20021 7]E-A 241 (2002 Mater Agreement) A 53 (a)(vii)ol| A= AubedAlapel A =4-4 )7}
MAE = A& A F-Eo] 3 Afr(event of default) 2 FFAH3FL L, A6l M= A5x2]

Aol PAHR7E AT 7ol AEA 0 i Ao Aldlel o|sjo] Aote] ErEw
QA o] melo] WS ALE FAL 9

6) UNCITRAL, 2004 Legislative Guide on Insolvency Law, p.156. ©] A&+
http://www.uncitral.org/uncitral/en/uncitral _texts/insolvency/2004Guide.htmlol| 4] Zro}&- 4= )t}

7) Philipp Paech, op.cit., p.13. L&} HL] o] 7|7} =&l stA] gAY = AHL] HH o]
Zdolgh Aol AAE 3 83te A4A, F A FeHEE ANE FEAATE
Ao AeletH dZA e 9] o= A5 AAAe et & 4 gleke]sto 2§
et i, oA FEAES] A" A7 A, DRI AT ), 2003, 12%5).
] 3 T4 2005. 4. 28. A2 2005t3113 HA oA &= AHAAIFe] 53-8 oA st g}

8) = A AA|=3 o] FAbel| W= vE] o= 9l3flo] oF 85%2] Al-&-¢913 9] FHAaE T} Qlrka
Stcl(Peter M Werner, “Close-out netting and the world of derivatives in central and eastern
Europe and beyond - ISDA perspective”, Law in Transition, 2012, p.50). 3FH, A1-8-913 &
ZFaA1717] 913k ub e g DA AR Y o] 2] o) F-§ X (financial collateral) % ‘}}D} A2
gz Frhity gle AT TREdEe] S§FHed ¥ A A, (Directive
2002/47/EC of the European Parliament and of the Council of 6 June 2002 on financial collateral
arrangements)ol| A & & FH(cash)Z 4 =& F71EH 3 22 55 (financial instruments)
< TR e w Ak vk dFAE S F85H =W mAPE A A =
Aol & ud ¢ glonw FoFe] ol wHP R JFS HrlelnE ggHEE
Al st dAY T’/LE/] TEE W% £ 5 Slvks o] lh(Carl Baker, “Rethinking
the ISDA flawed asset”, J.I.B.L.R. 27(6), 2012, p.254).

9) Al 2~} A AFE8 3] (International Swaps and Derivatives Association; ISDA)ol| 4] =} gk
2002 7] E-A 2FA(2002 Mater Agreement) A| 53 (a)(vii)oll A& LHFFAR} Al =4 27}
A E = AL A FHo] s Ab-fr(event of default)® A 9laL, AeFolA= A|5322]

AT A7 AR Aol AHEA 07 ] Ade] 2ale] Aote] SRl
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“d L2 A Bl (close-out netting) T4 2] 92 $]3F UNIDROIT 4378 w23k J¥i# At

F71EA2] sl =71 57 @ (repurchase agreement; 4=$] Repor]#l]) 2 F-71=4A2]
X} A 2| (securities lending agreement)2} -2 Al F-gA AN o] 2852
wom, AR S Flvks HollA A=A A S £ 3] (UNCITRAL
)10), A A ZAA23Y(BIS)ID, L 7o) g5=12 Fo] A& HAsta glch13)

Al Fgoke] kA el thste] EAMARTE AL EE EARE A T
(lex concursus)] 1% ol ek FA AP ol 2lahe] A E A o] ohleh
AP AL AR 27he] mabie] A gHirhiy 1 A3k FA Ak Bl

QA ge] EHe] WAsE Ao P 9)

10) UNCITRAL, 2004 Legislative Guide on Insolvency Law, recommendatlon 7(g) 2 p.146°1 4=
QLYY S F3AF 75 FAlshil glolA] Beelng mabd el 1
w9g Agslol drhm AT ek

1) = A A P2 190 ARzt 2pf A2 el 3gE =214 ]l 7)ol F43F 229 Lamfalussy
ByxE RF o] F, 2001 FoAFAANA =] AL AL AA-FEsp] 2ol A]
A2 AFAAANEE FF37 7| EA =S R sk sle] 2A ] AFrIES
AABEAL et Ak B Al FAAA el Wsto] Aol gadt WA 25 ZE

e &8k slenk, Al1203 A1E 2 A2E o]’ SA- ]l iz ellA e Aol
(HAE, “AFAAA = A3 314 2 i AP, el Aol A3ses, hibH AL
3], 2006, 75). =g, FAAALSYL 27| AHRR]E 24 (7] AR/ {7 AP 100 =
8%y 73k gl MRS 383t 5 Ak 2ke] Al S A=A St
FANE A2AA gl em R A AR Eo] syt o] & v" el o3 AAkSa
2hal ek AE, o] =, 97-98%).

12) ¥-59F4 ¢ ¥ 3] (Financial Stability Board; FSB)2} v} 238 7}=-$] 1 3] (Basel Committee on
Banking Supervision; BCBS)+= 2011 &g A28 2] M35 93t F5HH e} 3
QAL L AT AE B3] A

13) UNIDROIT 2012 C.G.E./Netting/2/W.P. 2, “Draft Principles regarding the enforceability of
close-out netting provisions”, p.2. ©] A& http://www.unidroit.org/netting-preparatory-work |
A Zola % ole.

14) S A = b 2ol = vh2] o] s @AIQle] EAstar, S]]l Wl o)ste] 218 = 7]
witel] o] & TR =AMAAI Y ol whebA] e Aot glvh =y, EATEA A
w7 = Bag £ AA ] A S A3 ¢ ola, o] £ e SE
ngs H]—;(] 3k o EKH ij_xﬂliﬂ_u‘g ]L:] ol z]]-ﬂ;(}.lﬂ ‘:_/] OJ 71_,,]‘ 517—;4]_1,:‘/1\_;%
oFAe] Al B} 2418 4= ¢)= o]=o] glt) Ta|F-A} 3| & upilel] T3
AT 2 EAPAAY A2 M A, A FEAEA] SUALE - AL
Aol a A QA EE £ A EAAARAH S A 02 AT Slrke]
i, A=At AR RS} o] AgE= AL Ao B gk A,

FA el | Al1423%, =, 2014, 59%).
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2p dufol] whste] d=ollx AP AR} A E Sleb o] SR el AAIgle]

$e)e] Bgmabe] A gHch 2alu] BYEAY A120% AL 2:9]

71EA ekl 23 dZ@A e o] 22 W o] o} Aol Akl S
Ze=tta HAEs W eE dI3AAME A e Y-S A 3o

SRR S EAM oA dBHY AR A o] 2 HE sitetE dE@AAE
e 3 S =AM e AARA= ASE st ok g =AM AAE o3
sl 7P 71 EA ]l A, 2R 5 AdEAHe] gle IRk A=
AR Aol A 58 U5 Hheths o] En) A H A 5] 2 (pari passu)
o|ch1?) e J&yihi|ele] ao] At EAE 2o Ak =4k
271 obd dBAAM AR E St AR Ade] wtEs A HERE

o2 AdztE e AHAE et AlelA] §] =
2] A

gl = E-stal A2 E S ALH ]S ARAA FHAlaEe] A

o B o) w, ek A189W L A7) A} o
o] 848 TN FEANE shmA} sz @
FAe 8L Qs Yk
o} A EE ) B e} A awle] sz 92 S $lae] B A
g9pgel BHe sua Bevt drka shrieheo ARG 5] A7 o7
)

R

zo] =9]o] Aol Aslo= o4, “mabdAte AAA R, T SHeAT  A62s,

AN, 2007, 7% o]5t W A%, “FHEAPEY FHAN] SHo] B AT,

SHARAT L AledA2E, =AM S, 2005, 252-253% F=.

16) “dAZE Fg7 el A 71 2A A A shte] Al 2751 v Ase] AHE
ot Az dubell thate] A ATL AR A AAFE AN T8 E Al
Hated= o] Hio] Aol E-skar 72 A el A A E A7 wlel] we} ZHo] 1
A, A, FHa g Hele] wjabe] HA] ohstn, Al4se] A= FAINEE 2 22
wA e dafe] = A ot

17) AeA, A AdEFANe T2 Fao mabdad 297, T5d L Al2E, 2002,
52%,

18) UNIDROIT, Principles on Close-Out Netting, International Institute for the Unification of Private

Law, para.56.
19) dZA IE ] FeAel A AT == A4, 519 2 H=E
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“d L2 A Bl (close-out netting) T4 2] 92 $]3F UNIDROIT 4378 w23k J¥i# At

L EREAPY A120E Aze] vige] Az ofol AAH o]

1. BS54 A120% A|3e209] AL 9 A
(1) Z|2AH2%(master agreement)2| =X

1) Zl2A o] 2|0

7124 Abae AR 3}‘%4 74]‘*”013}5’_ T Sl Heola, o o]Ahe
Hol% S A ehlste] leAlete] FAA0R Fola1A WatalA] of]s)
YA ARAte] BE o] Ae)E Hake sl

gl oabE 23] AT el Yenz A At opd
4 Aol S8 Ak slaAere] 2 4 qlck2n wepa] 1DA 71 EA A,
|—1997"3 9] =3t - FAvk~E] Al2FA | (Foreign Exchange and Options Master
Agreement, FEOMA), 19973 =p#|¢]=rskvt~€] AlekA; (International

Foreign Exchange Master Agreement, IFEMA) 53 22 2% ZFAIUdA =

_O‘LI
f uly
~ ol

20) #1203 Q@UAZE FgA ol A3t 7124 Aldks A shte] Aleke] dtellA] "] EA o]
2} ghohyel] 2A38k o5 A5 Aol FellA "HAATgAHN 2 gehE ek
FARAL Lol thste] 3| A A7E A A AAFEAHNS] F5 2 A4k Aol =
o] W] qfA el B3ta 7| A el A FAALZF A& ulell whet Z o] HAE AL S A,
A, FHa E Hele] tiate] =7 ol Aldse] A= FAIHE 2 23 FAHEE Y
thafe] A opgiet opuk, AFxp7F Ak FRsle] S| AUR}; e S| AR RS
g BAow HAAFEgANE A7 Aol 18 3A ol 3t
1. 3}, f7hd, S22, dubibE, A28, olvA], @, &4, T3, 374 59
718 s o) Aoy o] F 7| ER s A 2 vk A EE WO = AX,
4, 2% 5 AT EANEA N =] A= A,

2. HE3A, ‘n‘ﬂ'f:ﬂ-"/] Sz A, s dabA 2 SR A.

3. Al WA A2ze] Arr =35 A,

4. ANz WA A3zl Ao putEe FR AF-HE 5

21) B}, <A 213 A 2 spalel] Bak WHE A12059] 47, TBFL  A223F, A& HEt

FHALE, 2007, 72%; L5, “EAPE AR} AAA =, T EHE | Al62E, S,

2007, 25%.
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A&A AHE AA R stez oFe] 7| BA ol sjwddc}22) 28] fEAe g
AAE Aefolztx A AL AdE 9] AA=E G o] 5 7] R A <o
A A& o] frt glorm =z o] ylEA | sietH ot A e}

2) HeHztel A

=, 7 AA7E L7 2AGE BEekal 2 BT el "t
AL sk Wl o2 A3 A ARl e WEo= sista 9l
th24) | a o] 23k A RS whedsto] ISDA 7

e gtalx ek 712 A A Afe] el J

7b A o] Slvke AS WAk alvk2s) diidl weEo= vk A E
ol-83he W o= 1 AloRA 9] W8] Aloke] W8-ow A7) 7 242
2 gl A A0S a7stw glonw, vl Hgle] FAYe] gy

% ]

2 " H
o121 Agf kel o] Wgo] s1ok -& Wl 2AL FHAk P}

Ao w AN e NSt et BEs) Rt T4 Aol A
Moz AedAs} S Al e 9% Ao B 4

oF
3
AIRE2S) el AEH ANE flete] 2 - AR

22) AEAGELT), 19 =2, 254-256%.

23) ko] F, 256%.

24) ol & E°] ISDA % A&l A4+ “This Confirmation supplements, forms part of,
and is subject to, the ISDA Master Agreement as published and copyrighted in by the
International Swaps and Derivatives Association, Inc.(®] A&l W FE = 37, ISDA
7F RS ZhaL 9l ISDA 7| RAFA S Bk, o1 dy-Eo] =W, el webA
w¥e] olehyw FA e )

25) In the event of any inconsistency between the provisions of any Confirmation and this Master
Agreement, such Confirmation will prevail for the purpose of the relevant Transaction(7] 2} <1 4]
o A & 71 EAFA Abolell BUAATE 9l 7 F-oll 2 A el QhelA] A2l ERel A 2]
TAel +AH Z2HS Zerh.

26) <1 2003.01.10. A3 2000t}70064 7.

27) oF& Ak E gt W o2 1 Aok o] W8-S Aok gl r A= AL
Aleke] i3t af el A3 Apgojmw Aloke] FR el webs] Hle] 27de] A rk(rh
1] 2003.01.10. 4132 2000Tt}70064 7).

400



«“d LA Bl (close-out netting) T4 2] 52 $3F UNIDROIT 378 w23k =] Agl

B e 2okl 71A ke EAlE A4ste] FF=A Al1202 A3
.]

T H&3te Zlo] et

4) Holnde Ley

s)9} e aAelE BeT o 4] | BAG Y v E Aol @yl
AL EAE 2ola 5 Qrks ol fw, 2] (HgrlR Sol ek SHTE
Aol QB Aol W WEABFH, (1998) A2z T LA E 5
RAFEANE ATLA sl F471% 53 1 Al F o4k SAFE
ANE A%z Bst7] S AT AR 2A, Ak ARbe] Batoi]
£ ST BT AT Wste] 1 olae] Wy Y} el AT
Aol 712 AL b Zmelekn Alea gl AP XA shuA,
.
o

(2) HAZEAol Beh LA

—_—

RE FgAde dZAA A E A L] 58] A H 5
112032 A|33}F A15 WA A450] dAF AAZTgA=N 322 L= 4Hd)|

al
)
o,
)
°
)
frt
%
oy

o>
L
>

28) {1A&, 914 =, 1043

ri il

=44 ﬂE]‘H';H'/] ol T3 =2|7} ISDA 7| & A ¢fel] A7 FAAFFAFF2
%%Zé*&i%ﬁ A2 = A, A FEAFo g Sole AAIEA] AR AFEel
g olE A Qe E Za gl folela, 1 onvt EEE ] AMSEE A
we Wk ohel %%@*&Hl%‘-ﬂ tate] == FgAH Toll= 1A ovle] AFg4
= = 917] el AFEAEI= SoltAledl A FgAU 2 o7t
AREE T2, 918 =, 26-27%).

o H‘l °

o
[e]
o
ol,
—[o
(o}
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Hatdell ghste] o Y-S A"} o714 ‘Xqﬁl%HEHti =g
4 5 WAFEAHNEA ol Asl= AN A=), i) & 7%£H o
7o) BN - rsde] AN 2 FREA (A 2E 74311), iii) 1%
WA A2ze] ARzt 3= ARFB3Z A), iv) A1z WA A3z A el
ke = R Al A S-SR A e onlRiet Alds Al S5
= obAIRE S et RAR Aol ok HellA 23St o|27
AATg71H = AAANE 5ol & ZAolAR AW Ao A el A
A ot glel FF wAlS A E THA AL Slvks A e] alrh) ]

o

Al 7kl A e A W82 ofefj o} et
1) M18 Hel (TpM22H)

Az Ael AmmAd-28 5 @ Ade T2 L Akl
3 Al4z39el A TAA ez AF3tar glew, o]
spAFEA A W5 SIS A skaL ol o] of 2ol
ol-f= FFF7 At F53] Wk glojA] o]

Aoz gstsle Aol A9 Erbsdhr] wtolvtss) 22l x
AagAd A FAE T e AEAR G
olu} TolEEANY, o AHTAHS F83A ¥
s, 7 o]f ] *ﬁ%ﬂ 2R} thEs e Ao Ao glste]

A;

B

ﬂllﬂl 0:10

ol & ‘X4

33) &, ] =, 32F 2Elv A iddA = dB3A A BE H e AAE T
glom g o) zmmam AAAYE FHF H8E 9lo] ®alrh
34) A4z GTHAFEAHN) O A1202A438 A 1300 A " FgANZA 53
Ael 2 obg 74 39 7| EZAME s 7| 2Rk ZHE - ol AE - A
2R e AFE WAL R g AR, 34, 29 HE e
I 38 FAEC7hed, =57 el 7]ZEP ES ekt
2. 3o = F3E 2¢Eeh
3. ARME(EAE - AR - AR - AR - A - Y Aol EEhe BF T ol
EEs YRR s Ax3AY THE R
4. A8 (FARE == A3AEe] AlS-S54] o
Alg-o] HES it}
5. 72 gko]] zped A - 2 - A AAF Sl L3t odo 7] ghe]do] o AR ui o
oste] 744 - o)A - A& - wH9]9] AbEoly H7r) 7hed A
35) A=A GELT), $19] =, 258%.
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EEAby A120% A33e] 8917k Debd 4 olehe 03} 2 el
B el zfo]} olehe AE Leld Aeleha

2) M2z AHel (2l & SH=s )

A2z A T 37 S AAILo] ALz 2949 o4l
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36) ko] F, 258%.

37) L+, $]° =, 28%.

38) =t AMNFA Al 2% Al A=A 2 2 o)A Feehe] wufA ek
A3edd A o] F el o] FA 7 A7) 7%?41DW7<}7P°1] uf wj Al oF l vle] kA FHg-o
olte] o)A FekE wivfeta 1 vigS AAEtE A EA AEAGI S5 A ol
g HEol B FANEAF B # A AYFEA A o] Fo A= AHE ALlF
A5 w3

39) &, Avd, “AAFTgA N dFA Ak w3 IHE, T HEs=A L AlsHARE,

o|zoIzFell &k AL, 2004, 56%.

40) i FAA o} A8 2T uf frhsde A = 229 ReporHllE A A= AR
A=A, frbed el s A Fe 270 S Sefshs A el oL 5ok wel o] FolA
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the integrity of financial contracts and provide certainty to counterparties; and (iii)not affect
the exercise of early termination rights of a counterparty against the firm being resolved in
the case of any event of default not related to entry into resolution or the exercise of the
relevant resolution power occurring before, during or after the period of the stay (for example,
failure to make a payment, deliver or return collateral on a due date). The stay may be discretionary
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Legislative Proposals in Consideration of “UNIDROIT Principles
on the Operation of Close-out Netting Provisions”

Lee, Hun-Mook*

A ‘close-out netting provision’ is an agreement that reduces or replaces the
obligations owed by the parties to a transaction to a single net obligation when
insolvency proceedings are commenced with respect to one of the parties. This
net obligation is due and payable by one party to the other either automatically
or at the election of one of the parties. UNIDROIT adopted ‘UNIDROIT Principles
on the Operation of Close-out Netting Provisions’ in 2013; however, it is not an
international convention that has a legally binding effect. It carries an important
meaning to us, though, as it provides guidelines to each state to harmonize basic
provisions of the law with respect to close-out netting. The Principle consists of
eight principles. Principles 1 through 4 provide the scope of application for recognizing
the enforceability of the close-out netting provision. The remaining principles provide
legislative policies to secure enforceability of the close-out netting provision. The
Principle has many differences from ‘Debtor Rehabilitation and Bankruptcy Act’
which recognizes the effect of the close-out netting provision. The purpose of this
article is to propose amendments of the Act in consideration of the Principle reflecting

international trends.

Key Words : close-out netting, international finance, pari passu, credit risk, systemic
risk, avoidance, title transfer collateral arrangement

* Professor, Kyungpook National University Law School
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