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Abstract

Constitutional review of “Other Laws and Regulations” Exception
to FOIA Obligations

Park, Kyung-Sin*

Korea’s Freedom of Information Act Article 9 Paragraph 1 Item 1 exempts from
disclosure obligations the information ‘designated as confidential by other statute
or regulation authorized by such statute’. According to this provision, courts reviewing
non-disclosure cases have engaged in only formal review of whether such statute
or regulation exists but not in any substantive review of whether such designation
is constitutionally proper. Furthermore, there remains a controversy on whether
only those laws and regulations specifically referring to the confidential information
qualify under the provision or also those laws and regulations abstractly defining
the types of the confidential information qualify, which grant discretion to the
interpreting authorities. Finally, some courts do not even review de novo whether
the discretionary non-disclosure decision by the interpreting authority is proper
within the meaning of the relevant ‘other law and regulation’.

FOIA is supposed to guarantee the constitutional ‘right to know’ which predates
the statute and should not be arbitrarily excised by the legislature, the regulator,
or the interpreting authority, and the courts should play a role in making sure
such result, and if it is difficult, we need to make legislative changes, based on
comparative-legal analysis, to restore the constitutional status of the right to know.

First of all, courts must substantively review whether each ‘confidentiality’
designation by statute and regulation constitutes a proper limitation on the right
to know to make sure that the legislative or the executive do not excessively restrict
that right. Also, the ‘confidentiality’ designation should be done specifically on
the subject data not by abstractly defining it using criteria that grant too wide
discretion to the interpreting authority. Courts must recognize only the specific

laws and regulations as ‘other laws and regulations’ qualified under Article 9(1)[1]

* Professor, Korea University Law School
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of FOIA, or FOIA must be amended to ensure such result. Finally, courts at least
must substantively check whether confidentiality designation has been properly

made even within the meanings of the relevant ‘other laws and regulations’.

Key Words : Freedom of Information Act, “Other Laws and
Regulations” Exception to FOIA disclosure obligatins,

right to know, statutory restriction, basic right
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