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Abstract

Review on the Contempt of Court
-Searching for its introduction-

Choi, Min—Yong*

Recently, the court clerk who refused to issue a marriage certificate to a same
sex couple was imposed to a court contempt. The incident has attracted wide attention.
In Korea, a court detention order was issued to a lawyer. Given such orders were
usually issued to a party or court audience, that incident was a big social issue.
Our court detention is endowed with a presiding judge to maintain a court order.
However, it is rarely used in reality. Further it is criticized often. As such, we
need to search more desirable system. For this, I would like to review the U.S
system under which court contempt is widely used.

The U.S court contempt encompasses more varied and broad authority than we
think. It is used not only to keep court order but also to enforce a court order
for execution. It is because that court contempt is developed from the belief that
jurisdiction is vested from sovereign and from equity court remedies as well. It
is classified into direct court contempt, indirect court contempt, criminal court
contempt and civil court contempt. In the case of a criminal contempt which the
contemnor refused to a court order in the court, the presiding judge has a Summary
Contempt Power when such threat is imminent. In accordance with the power,
the accused can not enjoy the privilege against self-incrimination, the right to an
attorney and presumption of innocence. The judge is also able to sentence in the
place right away. This paper focuses on the direct criminal court contempt because
I would like to search more desirable operation of court detention. There is a
consensus among the Anglo-American scholars that such court authority is inherent.
Most of discussion is on distinction between civil court contempt and criminal
contempt. It is to protect contemnor's right. If a criminal contempt is considered

as a civil one, such contemnor's rights are deprived.

* Professor, Kyungpook National University Law School
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If court contempt is introduced to Korea, it involves issue realted to infringement
on fundamental rights because it the contemnor is physically confined. So I review
the issues of due-process of law, warrant system and the principle of proportinality.
I also look at neutrality of judgment. Further, I examine the relationship among
and between court contempt newly introduced, court detention and the court contempt
pursuant to our criminal code. Finally I accent importance of mature minds of

related people including but not limited to code of ethics of legal profession.

Key Words : Court Contempt, Court Detention, Direct Criminal
Contempt, Summary Contempt Power, Due process of law
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