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2 A8 TEHE olof Pebe 7
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4. A BA L Fo1A] FaHe o)
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3. Ao e Wi e aigtelle] A&
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o) 204 Aldo] &k AT S Adq wedol] dalele T2 63
Asheiof shal 2ol thatels AL Aol giE7] o Hreky 2,
A4 Fekell = vl o] FA ) Aol AalA 44 m 2w Ael
FH S o]z AE o) AT AUA o dale] AAH e AAo] ek
ARA Y FEE o= A o] Agske] AL D 7] ojx
A F)eq W g Salslodof /14 e o A% 5 eA 4 @ 99
W F oW WEE 53T Yolstelof A7 F715 Hrhat ol
4 glEAs) ATk AT A 2 7)o EAle] S AR BAo]
BEy A% AnA Pel Sy P T o] Erho

o] F& ARAS] FEE ol AR Fol 2 At o] SHAEY BAL
AR DA S glAe] Hate] amlate, FAMOR O @ Aud Helt

1) Aex, FAE FAA8NE X3ehs 75 W] 2 RA et Ak a3, ey
T AsA AlE, gt 38| AT A, 2012, 2% 4 458 A2 S| A9
W Sl mhz, 2009 d o] S8 2o S5AAH o7 A 86,4257 F 38%<)
33,69771& AAAA s =, ALAAE A F 55 A29x A28ke] AAnAgoq AdA
Ak AL 82%¢el Fateh Ao A9, 20000 54 FEAI el dis] A2]d 7044 F
61%<] 428715 183t L, o] 7hdl A RAE AR FAAAR AL 2977107
69%% *}A|grt).

2) AR AlSFA Sedel|l &= o= A w o] A de] A g5k A2k AlE] 2, <A = o
AAL A7) A 271 9 gl 277, THx, B4 Aleccs, W23 3], 2012

3) Samson Vermont, 4 New Way to Determine Obviousness: Applying the Pioneer Doctrine to
35 US.C. 103(a), 29 AIPLA Q.J. 375, 378 (2001) (“[N]o area of patent law is more subjective
than the obviousness standard.”).

4) Id. at 429, fn. 2 (S AEAF 1 GA AR o]ubA|5H=A F o] shshz Ho] oflw
TAA R @A gFofo} 1 %L DASEAE o] del Aol oIk AT The
difficulty comes in understanding exactly how the patent system helps the economy and how

(o}
o

particular rules contribute to that goal.”).

5) 53 Alzee] W e R geistal I o]8-& ERems 7|ee] Al Sl
Abdibd el oluiA| S HH o w ).

6) Giles S. Rich, Laying the Ghost of the “Invention” Requirement, in Witherspoon, at 1.501 (“[I]t
is the heart of the patent system.”); Elizabeth A. Richardson, Back to the Graham Factors:
Nonobviousness after KSR v. Teleflex, in Toshiko Takenaka (ed.), Patent Law and Theory-A
Handbook of Contemporary Research, Edward Elgar Publishing, 2008.
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o FES] EHFREL AYTL Ut AU, @ oA FIHEES
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ol Alo] o] 2R nigkHaA) 2 WMo e o] daje] mula
WA ghe} o)} RSkl Saps AnAd Be kel W E A4 s
o] BFsal7|% shal F357) % sfeka wehAR) DA Akl el
o it 2o} Ao 2 otedahe vA T glek Bekahe). %, 716 R Aol
QA FE sleld WH e A B AR FAskE BekAsl B
o kA 2w gele) Hstel e slsta gleka A o] 2 el
o35 A olsA s, volrk AFel e WS Tolhi AL
BE2 Q) o)}, 2efF Sao] W] tobs] 9lskel WA oA we
QA efstel A yieh

I E3AE ¢ AEA el uAd

E3] (F5F, patenn)eHe golol gt 2.4

‘B3] o] ‘patent’ S W& Z141H] 8 L patentt= ET] ‘open’o]2h= 2R E
7)o whedo] ofdud 2 x| = dARS Elalsr| ¢13te] S A=)
g o] F- N (open)2} Lol o gk HEFH-24 2

W& sk o] Aol 1w

A B A 2370 Aol = 535552 “Letters Patent”2l 12 E5l T

ZAo]th10) o1 7] 41 2] patent7} E7H(open)2h= 2v1S 714l Ao i) de] wap,
7) AsE, & =i, 3FCA A o2k Aol FAMol L Al AHAE B3l AT 5
& oA o zel o= shte] HiElel 93] FdE L B UA ] Frho] shedh el
ol zh= AL QlAgebA ) 275 (A1 BA] Fhehel] Tk o] 22 H e AFA o R WrhE
Tl HA vk AluAe|gk o7l Aol A uA AekS 918 o]F] o] g AAH o7
HebE shofof dhrhes dihE Mok wgo] =R g AlA ol sl 7HA] ‘}E‘r.”).

8) 3k Abxdell 2]3hd, o2 ‘patent’2h= 301 12000 d e -1k 2l ol 4] ARR-%] 7] Al#FsEod
I F e, 5, o R AutEgdeiar gk} <http://dlctlonary.reference.com/browse/patent>.
9) Thomas G. Field, Jr., Introduction to Intellectual Property, Carolina Academic Press, 2003, p.
3 (“Patent, the adjective, means ‘open,” and patent, the noun, is the customary abbreviation

of ‘open letter.””).
10) Id. (“The official name is ‘letters patent,” a literal translation of the Latin ‘letterae patentes.””).
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5 7H(open)o] 22 1 #]4]-8-01]] patentE AF-8-3}o
Al = Aol

37‘, o1 wl = % ol A AFg-=o] $kwd 8013l ‘Patent’ 5 FHAF]Z A3
il 4] o] ojdd sfapr} o1 golE oW gAte]® Wt 7yt
5 alekel S Aela 1 wnle] A r S (HERF) 7 A E S etk
UEo| EAET} HE2E 2= GAdE Fads] 539 A7t s
Zlola, 1 vt sroll= oW el S Ql eelS 32l YA
A7F vl SHEEA XS Zelar12) 2’k A el (eu Bl EA Q)
oJ3f ofel patentel] HH-5-3h= S0l 2 SI(HERH7F AR E A Aotk 1A,
‘53 e 53] srtEes defola arjer 53

ghel=s 287 A7) Aok e, 23t 23
A Zrell ZA 2o WA 2] Aol A1 HA gt
T, olfjell A Abwin = ule} o] ok Y &
delE Fofshs AlzHle] oyt

ul

—

12 o8
(4

rr

N

2

iu|

2

2. E& olAlglv A AElo] 1A

=

S5t W e dsted SeUe Yelsh: QAR Axd

)
(incentive-to-invent system)ell 7|HFgFe}16) 128 QJAlE]| B A| ~€]2 Q17+ &

11) ol A= 53] ¥ (patent law)S ‘Patentgesetz’©| 2} 1L A g},
<http://www.wipo.int/wipolex/en/>.
12) AAT, AP 52 AFSH Aol A BAAL Yok Asvh ol T Aoz

A 7Zv=El 7o)},

ol 2 A

13) A& 2 SPebs 58S s heke A Asle] B9 FE R, FFLE aentE
A @Ayt g ste], AEHFAHA) He o F4S vk T2 A7} 5]
i o)v] e EgshA] shevh WMol $ele] Esur} o o .

14) H-ETHEH A, A vIH S A9 RS 71? 53] vs v, 1P 2, 2016.
6. 77t 71 K53 5ot dqinld e Aule] Bate] A F «5a et 549
ctolol] | 7] Rl Ak ofelgle] 54, A 712 S5 WEs] mA HF e Banhy

Aelgl o ghr} ). <http:/www.i 1pn0m1cs co.kr/?7p=50861>.

15) "AA E?ﬂ HiAlE 53] SellAe] 5ot SsAldAe] SFie EEE Ade
A F o FAa: AXNZ-FAF, “EF A Ao AR Z=EE pCT x}7]x] j
5519 Ak mE TR oY (AERUS, A2 AL AT
2008.

16) Mark D. Janis, Timothy R. Holbrook, Patent Law’s Audience, 97 Minn. L. Rev. 72, 122 (2012).
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Lo
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slutel o TS T A"l AA, F83tofof & Flolth9) A3 o g
20% = 30% Al ~Elo] AP E el 10% Al 2~El3} 40% A ~Ele] At o
tfgk x| dgk l‘%’lO] o]o} s} 7] o]t} .20

A= 9o} FARRE amlE 3fofof girh. ol E &,
10712] 5359 F ARt 53 & Fofahe A 28/l(10% A12=8)3 470 A=
S35 Foldhs A1 2q(40% A 28 H]aLdte] of Al~gle] ¥ U3t
AR & getstoiof dh= Holeh2h 10% Al ~dl-2 5 W 7kE A

1 |

A, Sals A 7P a2 dabd el Bl g% 555

o,
ﬂ
_l_t

17) A& Hkow Yt o= A w o] whEghE 2] A viglo| B, At ofue} sl A=
3 “afle] FAFA el FF 1A, st
A AApeke =, 2002 i CEAA =7 F At Al SAA ] a3 7HA 2 Alolghe S5l
51.1%0190, 9.3%7F A A &35 714 & Aoletxw St AHd).

18) AW, “F2AAA N AFgH A 53 A wAdae] fAl A3t w2, ks
Z, A39™W Az, o Wkl 4, 2015, 365-3665 (X1 HA 2 710] X1}
x5 7ol WAtEe] SEYS 3 °‘°} 7HA sl W Eo] AR AL A 7]
HIF7h 2 o] &o] AYE o] FoIA A ofsto] FxAA WAl A A Hrt).

19) T3, “frale] &2 I ellA] & Tk 7sAbe] rlesE, AR, Al45E,
A A A A3, 2014, 27-28%(“ 53] E ol kel 55754 50%< 73 -5-2F 25%<]
745 el gk o &2 el Zlolrt).

20) 40% Al=wlo] Z]eAARF A o f2F Axdrt?

21) A £ 2] golof WAl ofate] AatAlel tigh An: AW, ko] =&, 3785

22) Samson Vermont, supra, at 394 (“Therefore, raising hurdles increases the proportion of major
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£7)87 shs wS TP 40% A Ade Ak el wEvle) 7o,
E51299) 988 AA7E BHE A e w58 bl o
Wb A Fabe AL Ay £ AR} w4 He

o BHg

7R B2 A E8] AR FolAl AFstel o) gl 1ElA 53 A
51

U
lo
K
o
PN
o
2
o
o
2
2
el
2
>
(d
jru
2,
e
o,
>
M
o
-

Tl A, Bakel A Aol o)a AFAhLe] A A e Tl
ofgith. A, 204]7] Zell & Wrdo] H3571% o] w A% E317} sgit
stelebs A Fa7E 52 sheinh ek WAkl Hstel

WY R A

-

inventions.”).

23) Id. (“As explained below, increasing the proportion of minor inventions injures the owners
of major inventions because minor inventions inspire anti-patent legislation or jurisprudence
that catches major patents in its wake.”).

24) M, sFe =, 360RI(H o] NS S W o8- SAIstet o] & %
WS o] Fe = SHAIES FA0] 2AL A HA el gk A 9] 24 Feal
tha & 5 Qi)

25) 14741 ¥lU 2~ E3io] odare] Avjze v}l xR FeS v A AAsigcs A
Jacob S. Sherkow, Negativing Invention, 2011 B.Y.U. L. Rev. 1091, 1096 (2011) (“The Venetian
Act also had a primordial nonobviousness requirement: it restricted patentability to only ‘ingenious’
inventions.”).

26) Cuno Engineering Corp. v. Automatic Devices Corp., 314 U.S. 84, 91 (1941).

27) Cuno 7 oK o] W Aol 33 A=A Al Horchkiss 72 A T -2 “more ingenuity”
2h g0l 2 A, T g9 9u1E ofm Wele A w ol| YU fAsh
A4 stedrh Cuno W 4lol 53] AAT A& @ HEAR Abee] ek
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28) Jungersen v. Ostby & Baton Co., 335 U.S. 560, 572 (1949) (J. Jackson dissenting) (“the only
patent that is valid is one which this Court has not been able to get its hands upon.”).
29) S-S ZAAS7] $18F el “Clayton Act””} 19141 A A = 91t} The Clayton Antitrust
Act of 1914 (Pub.L. 63 - 212, 38 Stat. 730, enacted October 15, 1914, codified at 15 U.S.C.

§§ 12-27, 29 U.S.C. §§ 52-53).

30) 1930 2 1940t Wl =ol| 4] ] HEE-3] A (anti-patent) 9] 7]l #gF Aw 2 & A
Z31: Lodewijk W.P. Pessers, The Inventiveness Requirement in Patent Law, Wolters Kluwer,
2016, pp. 188-197.

31) E S AE=TE 30% Al2WE A= obdR 50% Al2®E AT

32) Pl=re] Al AF-ollA S3AAE F3k] 58 AA ] & BlE2 HAZ 50%E =Tt
Dennis Crouch, Status of US Patent Applications, Oct. 11, 2014. <www.patentlyo.com>.

33) David E. Wigley, Evolution of the Concept of Non-Obviousness of the Novel Invention: From
A Flash of Genius to the Trilogy, 42 Ariz. L. Rev. 581, 591 (2000) (“The flash of genius
test was eventually rejected by the 1952 statute's § 103 standard of non-obviousness . . .”);
Tom Arnold, My Friend, Giles Rich, 9 Fed. Circuit B.J. 39, 41 (1999) (“Title 35 was passed
codifying the theretofore disjointed patent law for the first time, adding in a section 103 standard
of patentability with the last sentence intended as a repeal of ‘flash of genius’ . . .”).

34) 19523 H AL o =el ddled= v}3 & # 3L Giles S. Rich, Escaping the Tyranny

of Words-Is Evolution in Legal Thinking Impossible?, 14 Fed. Circuit B.J. 193 (2005).

35) 19321 d= 53| o] A RA I} ske] “obvious™eh= S5 ARS8l AL, 1 AP o]

nl=-2] 195210 W A ol d3FS- v H & Hlolglal =%} Patents and Designs Act, 1932,
22 & 23 Geo. 5, c. 32, § 3 (Eng.).
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b QAeh36037) o] gol A thgh ALk s 7|Eioke

F(Ee] 7R FellA] o] Folxlth 1l AR el A 19521 7 o]

gk v)=re] 2w Ay o] AL FAFE] T]EAbs) 2 RoleErolThs

Qekd) £ o FAlH 2= EAH ordinary)’ 3} <£-©](obvious)’ 7}

a4l o] (keywords)ol k. 19521 BHA] vl =2 z1wA W]

q S5 I ) 3(#) Rich A3 27} 2gt
A< W&stA dhs]a glet404n

282 8, v Sl fAkeAl A st

o] A5, fol=F oANE Fdrel slelA 7 -7H A A (could-would)

- e TR st E i EEE 25T

7173 (could, possibility)e] 1A ¥ = ARtC R = WA o] H-A = A

] 7)1 Ad (would, probability)e] 17 = ojof 1B A o] H-AElc}43) -7 o 4]

36) “golweE: > v2 Ay E frAE o R Abgsta qlvk o 2016, 1. 14,
A a1 201352873, 2880(H &) BHA(SEFR(S) AR)(v.. B4 71EA) Sl S

olstAl =& 5 U=AE dEstoiof k).

F, &0 =, 45 AT oL ol = Sol U EA e SolFadeR Belfa

91) 71Ee] B AbE el TlertE A sk o] rledAS A

o] SAAIRE, #H--A17t A "ol FAFe] 7leAk= AA Sk it Jonathan J. Darrow,
The Neglected Dimension of Patent Law's PHOSITA Standard, 23 Harv. J.L. & Tech. 227
(2009).

39) E3¥ 3} P ste] D=l Ha Zx e (i) Rich FAte|ch 2] 3¢l Tom Arnold
E3| W 3 A= “My Friend, Giles Rich”2f= A 5-2] =<l 4] Rich &AL} “vl= S3H &
2 Fpue o gl thEgith i B2k v 9l

40) Giles S. Rich, supra, at 206 (““Nonobvious’ was selected as the key word. Other points followed

i L o

o

A

N 32 oY ol

[

naturally: nonobvious to whom and as of what time and in view of what? And, most importantly,
nonobviousness of what? Of the claimed invention as a whole, as you well know--not the
obviousness of the differences from the prior art. And to prevent use of hindsight--a difficult
task--nonobvious as of the time the invention was made, to a person of ordinary skill in the
art.”).

41) Rich FAP}F 71 8015 FE3 A2 o, 5 §ol= Ao 18380 FH4 (Pearce v. Mulford)®
AHE ARSE R Aol Rich BARE 2 B ol A AR S0l S P o2 A
Zolt.

42) WIPO #Apgell 2Jstod = o i-2-2] =717} g4 7]eat 2 SoleEe] /NS AH8-sta
ek gke}. WIPO, Certain Aspects of National/Regional Patent Law: Inventive Step, 2016.
<http://www.wipo.int/scp/en/annex_ii.htmI>.

43) vt 8] «535] 97 F AR Ael gk vy A 72”, TLaw & Technology; A7 A|5%,
A&l 7] 3PP AT, 2011, 1045 A2 A ZA 2] Al HA Al A LA = =
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WHe] 2 $-o] %= Z(obvious extraction)] Fetell 3k Q5

o] ‘=Fo A mlFellA e BolE 2 AR ASste Jdelzta

A = A RA S dddsles Akz S 7] SAE A3 HellA e
a2 vlE vl AR HEE 283k

EluEke] A, 1973 SR N oA vl = A A RA A A7 A (2

A Aoz A23byel S el A=A, T FE A 57EA] AR A el i)

TR FA s ZleAbElE Zls okl A 4k A E 7R A 2

SolstA(@ Ay s o1& AHEsted strhao 5, 2juvete] ARA el 9

DU VT, F3I AR G F1EA U ol EEolehs T fol 2

n

O

5. @ -2lviele] AEA Hel

= A2 Fhe} FAael] %7&, 3t —4 ol 5 7HA] B4 50%F
+ "ol wstel e A RS A dofof sk Aolvh. 2 A

‘would-could approach’=, 2124} o] %= Fdxlebd o2 E S & 5 3 Z(could) 717}
oheh, WAt olm A e Al Ba AR £ gaE )ed A
A st} s s 7HA| a2 2 S & Z(would have done)?l71e] Al 2 AAHoh=
Ae Wb A 2ueleh).

44) wral3] | oFe] = 104Z( ol A= «7]42] Al¥ 7154 (technical feasibility)ZF 2 Al € o]
Aol 7} itk ARt o 2= ol xlr) AlA 2 X}Uﬂ Al A # & 4 ol a(what was actually
achievable) 425 We|7]oll= FE3HA] ke Aol

45) EPO, Guidelines for Examination in the EPO (2007) Part C, Chapter IV, 11.3.

46) 20141 69 11¥ Hé,% A127535. 2 MAE EFHA o8 HELAE d7] £
8012 WATek: 54 ofdl BolshA'E A2 Ao £ golel Slvli: F
o} RolaiAl S dukal o] olsfat=dl ofzlRe] drke= A, ()&l elek=
A% AR d% e gels s adle o Ao €] Faralc

47) WIPO SCP Secretariat, Study on Inventive Step, SCP/22/3, 2015, p. 24 (“Consequently, the
pertinent question in determining lack or presence of an inventive step in the great majority

XSk o

°]

=
°
£

of countries may be: what is meant by ‘obvious’ to a PSIA?”).
48) ordinary = normal, usual, not special: FA} = ordinary, common, usual (U]o]H o3 o] AR,
49) B2 w7t M B Jleabebe B3 Al it (average) 71 EAP e BH S
g, 1 EHS Bojolal Ao A7 o] sehal Wew olzael ), A,
ZZu|o}, ?*E}ﬂ 7}, dlF ==, el H 3 A 2] o}(recited from WIPO SCP Secretariat,
supra, p. 5, fn. 17).
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50) A7), “frAdastaa e A RA-r s feE AR, THE, ASNs, WA,
2006, 70F(“v]=2] 53"l qlolA -8 ‘/]'F/]'-/] AR A6l st g wAEA
(non-obviousness)®| 3 ...”); o] &2}, “n]= KSR #7437} whwjo] 21w A gty Wi,

TR AR, BE A, 2008W 7Y, 195Z (<A B A o]B B A|29% A28)e] B8
%74 < 7 dA e HEA, 2 7]E EobellA] FAe] A S 7hAL ARl @izt 53

=9 DA Vel A SolsiAl s W@ 5 gle AEE 2Eh oo Hs)
B =3} da] w2 B 2FE A (non  obviousness)Ehe S-0] 5 AFE-3}a QA L Al A<}
W ool L Axolrhy), AW, “apEAd o gE KSR vi=Anteid #22 o,
"Law & Technology, A|3d A|4%, At 7| &3 AE], 2007,

51) Sean M. McGinn, Sam S. Sahota, ZFH f&H#, “HARIZ BT 5L M L KEICBT 5 FFHBAED
B 12D T, Patent, Vol. 67, No. 3, 2014.

52) AAE, TES|He) 218A ukad A}, 2014, 355(“P] 2] 7% A A (obviousness) B
H] 2174 A (nonobivousness)©| 2t 801 & A-§-3te] -2|etr} A8-3k= %1 B A (inventive
step)o|2h= g0l 9} o} E A& ARSI

53) PF7HA| = AlgFAFEH(new matter) Tt = AF A Jid o] A&t Wi, “53EUH
Ao BA el Fek 2w, TAbgEd, A3ed, 1275 F A A z}vﬂq} ApE}L-
AlfApeke] ofuef 7).
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AxRA el 2 go] = Z(obvious extraction)2] Frehel] ¥3F < 3

A 7= & vpEA ek A vk R, 2Ry k) A= c(v])8-e]
Aolgl= Bo7) ARE-E oo & Flo|t) 5455 w, <g-o|sHA = °F 12| “easily”
& “obviously”e} ™A1 = 9lar50) AW IAIE “much easily”?, “very
obviously”, “self-evidently” 53 ™-5-A1Z 4 31-& ZHo|t}.

AF8HAl, “obvious to try” & ‘A ZAFH olgta WG s= A 7} o)==,
Lol A Egol®E Hwofof gt} “obvious to try” o5 Al 7|E
H3}e], 20084 At L2 Sanofi v. Apotex T oA “obvious to try”E
Asl7] $lelM= 223 AlZ7) &} hselfevident) o] A2 S = ook
th A AEE u} gletsh 223 A Bl AEE 20059 A Y]
Saint-Gobain v Fusion 730l WA A A= =458 2 F 20081 3= td<d
(House of Lords)<> Conor v. Angiotech 7 |A AF-2 g=]& 3l 7] d(fair
expectation of success) HI2~E S A A|3}ths9) 1 3 20128 o =F §FAH]
Generic v Novartis 74 oA 2 €| 2BV} A 85 = A3 e 9)& 4 3
T H2ES 143 42 So|HRIRA) At §54S AASH= Aol
A A3FITh60 1EfA] d=rell A= Age] el Zd HIAETE 1A A
ALE = Zlolal A |l AEE= oo - ow Hgw = Aol 2|
Ha]ell 7] %23}, “obvious to try’+ Al E=go’®2 W ojof sl 27
Febst= s A4S 7|Fo R APy HIAEYE H 85 =

P

S

T o

o o o
Iililr

it o &b fo

54) A1 B AIES v g0 A3} AF-2A| 7] AL Sod 2] o] AR - B}E3) A H (A
SH AL 2005, 2155 (53] o] Z3ojo} & AAH QAo Fste] 55> 4]t
o]-87FeA - Al - ARA MGl 3 2L st S 24) L),

55) Tf#kel Aol A golAdolEhe S0l ARSRE AR o
BACwERA o] A TR AR FAFe] HAte| |t
W @Ake] FA RS Aiste] SolatA A=ke o sl viAklel st . “4%}"1«]
FAbgol A ghtel A W E sk el ol

56) ‘obvious’®] F2]e] & plain, manifest, clear 5| A| A=}
<http://dictionary.reference.com/browse/obvious>.

57) Sanofi-Synthelabo Canada Inc v Apotex Inc 2008 SCC 61 at para. 66 (“For a finding that
an invention was ‘obvious to try’, there must be evidence to convince a judge on a balance
of probabilities that it was more or less self-evident to try to obtain the invention. Mere possibility
that something might turn up is not enough.”).

58) Saint-Gobain PAM SA v Fusion Provida Ltd. [2005] EWCA Civ 177.

59) Conor Medsystems Inc v Angiotech Pharmaceuticals Inc [2008] UKHL 49.

60) Generics (UK) LTD (t/a Mylan) v Novartis AG [2012] EWCA Civ 1623 (“impose a straightjacket
upon the assessment of obviousness.”).
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1w el g ALetE SR 53l et o 943 2EA W=
A g32k= Aolv) Ze] Wk 54 cum laude) 9ol 2952 (summa cum
laude)S T A= . b 3 S

61) Naver =] AP (A 3tAY S 3hA] ol sle e A - R oF vbg wusle}).

62) Doug Lichtman & Mark A. Lemley, Rethinking Patent Law's Presumption of Validity, 60 Stan.
L. Rev. 45, 50 (2007).

63) HHeE - A, “elvbet AgAlA o] AR Ao A3 A B-58 9} vlaLste]-, Ty
I A, AN19E A2z, AlFoista Hapg el 2013; W3], “ASAIHA =] A E
Aol e AEr, TR Hey Alses, AlETAE 2009.

144



71 BA

e

2] 2 $-o]%=Z(obvious extraction)®] Fwtell 3k Q5

2. A4 FEE Fojol =%

rot

o}

rir

“The Economist” 201513 84 8§UA} 7|Al= E&|A| =& vlto]of gl ar 3ks}
WA, T FlME 53w & el tiate] FoEejof sfuw WA £H S
Foof ghrta FAe A ehed L FAS 40% T Al 2HlH T} 10% 54
A zxlo] B WA sl A} theA] ehon, Seiqlo e wEs glaltiel
% o) AAvkE Al el sel whe S5 HolF et ke
ZQd, v AS5Hoe| slrhes weba], 1o} frARRE FA & oA b

A715eh66) st Rk, 1egk FASdE E75ta A3 S A == oA
A0 35 AAE Asha glend, ool A vlek o], 10% 353
Alxglo® WAE 7eA S wg Yok

Afte 23
A3 S5|Al e Z o 22 ol Fdg £V Fofdith ok
ZHAE 7HA el Al vk £5713bEs Foske Alo] gElAdeld, o tE
75 setale Zlo] dAlAdo)x] hom g ofd S glo] FUd E57|ke]
HFoAHehen 7| S S} sh= 53 E5717ke] "] 201de] opuzt

64) “Patents should reward those who work hard on big, fresh ideas, rather than those who file
the paperwork on a tiddler. The requirement for ideas to be “non-obvious” must be strengthened.
Apple should not be granted patents on rectangular tablets with rounded corners; Twitter does
not deserve a patent on its pull-to-refresh feed.”
<http://www.economist.com/news/leaders/21660522-ideas-fuel-economy-todays-patent-systems-
are-rotten-way-rewarding-them-time-fix>.

65) Graham v. John Deere Co., 383 U.S. 1, 11 (1966) (“The inherent problem was to develop
some means of weeding out those inventions which would not be disclosed or devised but
for the inducement of a patent.”).

66) A HA +E & =oJof dtrli= A Sean B. Seymore, Foresight Bias in Patent Law, 90
Notre Dame L. Rev. 1105 (2015); William M. Landes & Richard A. Posner, The Economic
Structure of Intellectual Property Law 304 (2003); Michael Abramowicz & John F. Duffy,
The Inducement Standard of Patentability, 120 Yale L.J. 1590, 1614 - 16 (2011); Joachim Henkel
and Hanz Zischka, Why most patents are invalid--Extent, reasons, and potential remedies of
patent invalidity.

67) Samson Vermont, supra, at 396 (“It may be infeasible for PTO examiners to determine the
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B AgelA 2067 A SARE 5A517] o) F, AR wolA|
o o] A& ol dlaje] e AAA HH717HE Folahe Roleha
grok, e} Ak iejeleln wekslel i, Aol 1 unel oier 84
AR AFo] vheA Tabz A 7 e e wgo] ope) 2 Wl
S Qiek WA A4l Yo W, B uee] ulard A wejole} shriet
= 4197143 Bulste] o] Al FAEA shevhd 1 g AAe
ofo} sl Aotk oG ahA] ehoml, A PelAfe v gheka
N AAE 9% wHE o 9 Feune a2 s s B3
a5 AA ) oA A 5 ol ARe WARES) 7135 % FAA e}

relative importance of inventions and declare the appropriate patent term.”).

68) Wl3], “AHAH B r|zke] WA ofefr, Taer|eiid T, Al2d Al dddEt
3L k7] T4, 20165318 Ak el U ofehAl BsabA] efomdA U Al
BoshA v AAFE A7)k dA el Fastrke ).

69) 531 T5713e] o5 F 17 Alzwlellx E] F 2007 Al agl e me] WAo] e
E3|H 2] W3lo] tigt & Mark A. Lemley, An Empirical Study of the Twenty-Year Patent
Term, 22 AIPLA Q.J. 369 (1994).

70) A| A AL #HA RE57)7FS B4 5 298 Al A gE ALl William Nordhaus, Invention,
Growth, and Welfare: A Theoretical Treatment of Technological Change, MIT Press, 1969,
pp. 3-7.

71) Samson Vermont, supra, at 395 (“Thus, the uniformity of the patent term, by itself, is not
a bias against major inventions. The equal length of the patent term is counter-balanced by
the varying scope of the claims. Society ‘pays’ the inventor of an important invention more
in the form of a broader and more valuable monopoly.”).
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72) Ted Sichelman & Sean O'Connor, Patents As Promoters of Competition: The Guild Origins
of Patent Law in the Venetian Republic, 49 San Diego L. Rev. 1267 (2012).

73) Samson Vermont, supra, at 399-400 (“Therefore, in a world without patents, the number and
quality of inventions would decrease (or at least they would come much later in time).”).

74) AN ¥]8-S Fofste] WS ste Ko} vhE Ak WS Zabske Aol Al A
H @d-olng 53 BT} glol= A7E st7] o5 "ok AW: V.V, Char,
Mikhail Golosov, Aleh Tsyvinski, Prizes and patents: Using market signals to provide incentives
for innovations, Journal of Economic Theory 147 (2012) 781, 782.
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AR THE 5 53lede] sold A2 A7 dlde] =a, e

L E3A 9 EFYA

& 2559
FAA B el F0h0 2, AAnA BEE ol 10%20% AW S
ALt =w Bag L FegA FAAEE] Feje] FolEA Ha 2y
S5 el weke] Ak o2 s Hek el F el A
FES Folof ATk F4L wol BAjste] govt 1T AEr} A3
AV glek. Teiak FUA o] felE ARA FEE ol AE APseiA o

75) 53" Al42x A3

76) ((F7Fe] 71k It B ste]) ‘ﬂﬂ 7L AAR A BA 71 7S A-SAI A oF
goie T4 A2E, (Sawe AR, wedal 2014, 2155 294, S A5
e R B et 7}11«1 A 23 LE-”, A zE 2, Tl A8es, 5]"-'—1!'u s+, 2005.

77) ol A A 9} Lo =Fo] Ab-S-3ledok Fh= rE t}E o] “squeeze-play between enablement
and obviousness”. Eli Lilly and Co. v. Actavis Elizabeth LLC, 676 F.Supp.2d 352, 375 (D.N.J.
2009), aff'd in part, rev'd in part on other grounds, 435 Fed. Appx. 917 (Fed. Cir. 2011).

78) #INES, “RRFHBEARO T =724/ N=2 a3 2R 4> 72 2y MEFRFOGH,
HA B EFEMIEHT(RIETI), 2014.
<http://www.rieti.go.jp/jp/publications/dp/14j039.pdf>.

79) Samson Vermont, supra, at 392 (“PTO's incentive structure and need for funds are such that
it more or less sells patents for the price of filing and maintenance fees.”).
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A Common Misconception on Inventive Step (Nonobviousness)
Jurisprudence and Determination of Obvious Extraction

JUNG, Cha-ho*

This paper criticizes that many deciders, such as examiners, judges, expect an
invention to be special, because of the common sense meaning of the Korean
term “specially licensed.” Contemporary patent system does not only allow special
inventions over upper ten percent into patent, but also allow normal inventions
over upper forty percent. Such system is verified by the inventive step
(nonobviousness) jurisprudence. The inventive step jurisprudence, prescribed by
section 29(2) of the Korea Patent Act, is being summarized by two keywords,
“PHOSITA” and “obvious extraction”. There have been some arguments which
proclaim enhancement of inventive step hurdle and allow patents on only special
inventions. This paper finds such arguments are not reasonable under the following
reasons. Firstly, under a higher inventive-step-level system, patent invalidations
would be excessive and as a result R&D activities and patent applications would
be intimidated. Secondly, obvious extraction jurisprudence must be corresponding
with the obvious enablement jurisprudence. Thirdly, practically, there would be
fierce opposition from the patent practitioners. Fourthly, the inventive step system
which patents only big inventions may not embrace improvement inventions by
SMEs. Therefore, a person who decides inventive step, under current jurisprudence,
must be careful against such an attitude under which inventive step of a small
invention is easily disapprved. In addition, this paper criticizes many Supreme
Court decisions, which admitted lack of inventive step on the ground that any
(special) difficulty to extract the invention at issue from prior art is not being
recognized. The correct inventive step jurisprudence is not for the applicant to
prove difficulty of extraction for admitting inventive step, but for the examiner

or invalidity trial requester to prove obvious extraction for negating inventive step.

* Professor, Sungkyunkwan Univ. Law School.
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