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1) Michele Potestats Al FAR Ao A Fold FAAEA] BAEA ) FAA w5
o147t AFEAE WA % getozA AT Adela St FE balancing
efforteb= £ 2 A 2]l )} (Michele Potestd, "Mapping Environmental Concerns in
International Investment Agreements: How Far Have We Gone?", at Foreign Investment,
International Law and Common Concerns(ed. by Tullio Treves, Francesco Seatzu and
Seline Trevisanut), Routledge, 2014, p. 203.) o] A& AF F e oF 2FEA9
o) 53 st A FHS HovE xS $AA oFEA A e
FZ2| FTA®S| 73k A3 A=de] sl

2) AMutetell o] FHaljxl R sG] FAl|7t Fo] FUdg ARqle] WTO2F UNCITRAL 5
A HellA] FAlel vl =0t o] w=EellAls WTOeA vh7-olzl sl vteh-A) A ol =]
Z XA’ (WTO, Canada-Certain Measures Affecting the Renewable Energy Generation Sector,
Canada-Measures Relating to the Feed-In Tariff Program, WT/DS412/R, WT/DS426/R, 2012)3}
UNCITRAL®| 4] ISDA%°. 2 t}Folzl ‘Mesa Power v. Canada*}71’(Mesa Power Group,
LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, Award, 24 March
2016 Y& FAMA At Yl 22 A 02 2o = gk
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2)
=gk A shugl A A AA"S A dste 7= EA A
A| %= (Feed-in Tariff Programme: ©]3} FITZZ13])7} NAFTAS] FXA}3E o

wte} F2pxb-= 715 22 (Investor-State Dispute: ©] 3} 1SD) A25-d Xfol| 3] 5-
o] fAAo] o] FoF i, F AFEE WTOCA = thFoA 2012 12
g 2y 20139 AT RaArp Ao Fo oA deld F

A WTOSH ISDASE RS ol ol F<] W Bekg wigkrks ol
WS onl Qi Ao 712E Aoz wekech wak A #7447
7 Astol

o] WTO®} 1 o] 9]9] 7]3tell A FAloll WA deks & A

w2t WTO 2 ISD4 é‘M] et ohfolzl shuiehe] A A 3
H FAEAAE S EME F ok A FAH el 4] 37 A A o
oju gt wreko 2 Wt & Ql=AlE 7hEsta, vl AAE Adsta
A= -FEivekel A skl oju gl AARAe] SlEAE EAMEE Zlo] &
Aol Fze] = otk 1elg Aol A, £ =2 Al o] A
F Fede] ode FAFATHE ] Fo HE NS WTOel 4] th7o]
A AR AR 22 A S A W AL BaAE FAEE
Fad gA AANS TR BAgh 24, § £ 9F Ielste] 1SDA

g elA FAE WA AHES

%o4] UNCITRAL 5 H‘ﬂd%ﬂ
FAl o= AE3L WTO

o] iAo g FAA AN (ES] A ARG A ) o gt AL
A5 Al gt

3) Luca Rubini, “What does the recent WTO litigation on renewable energy subsidies tell us
about methodology in legal analysis? The good, the bad, and the ugly”, EUl Working
Papers, RSCAS 2014/05, Robert Schuman Centre for Advanced Studies, 2014, p. 2.(at
http://cadmus.eui.eu/bitstream/handle/1814/33775/RSCAS 2014 109.pdf?sequence=1).
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oJxz2= FAEHE TRIMs® 7bd dubdel defol] sfidste A=
GATTAH A 8Fe] A vpet-o 55217 B A 90l 4 GATTA W= Rl o) -%-¢]]
uiEl= Ao A" o7 GATTAA old FIAFaart 714 |
gk TRIMs2A4] 1A = o] b7} WTOZF W a4 TRIMsH Aol 23]
BAH o w FAE Zlolete AHollA AWE AR IT A=A ASE 5
U= WHelzta & 4 gl

gH TRIMsHEA A2z 189> 1 AA=E F3HAA 7]es 37|Ev
GATT A3z % 11xe As=Hel Slvks 5Ao] 3 gl
WTO® 4] TRIMs & ZAe] A of vicp AFel &
GATTS} FAFH el TRIMsE Ao WA AA o of 4
Aol EA7F #HE ok WTO A A 777 TRIMsH A 2
< oFd 22 AEnE AEE A A7) TRIMsEA S 384 =71

o 719de S@AASE E s)qle] Welsd @3 AW A5z AdFozn /)3
o] S atel ALE A AT BeE AEL Sk AL At =
£ o 9o AEEEelt £22 9g AEe] AelE, SH AE AE] F% =
B 29 mE A4S AL me 2o gld v&S J)FeR  Aldele 24
= xga

5) Canada-Administration of the Foreign Investment Review Act(FIRA), 7 February 1984,
19941 GATT B.I.S.D.(30th Supp.), p.140.

6) TRIMsH A 2] W=rleh-9- 42 o=l fatell ek dnbq o F-2A ] Wamld$-5
Fofstar gl Aol ohE® =2 dwk A= TRIMs7h 1994 GATT A3
z 9 Az 276 Fsts Al Fd =7kl diste] =it el $
== TRIMsE AANE Z1S 4% d27t 9l= Zlelth: Jian Zhou, “National
Treatment In Foreign Investment Law: A Comparative Study From A Chinese
Perspective”, Touro International Law Review 39, Spring 2000, p. 110.

7) AR Fe-AbE Al A S A6l uhE S abEARS- 2 1e] TRIMsEHA A2
Zof| SlulEl=7b7F EAIZE H oAk o] ARZelA side 2 Zke] WTO TRIMsE &
A S (- AR AL, EC-HP AR T, Q1A AR Sell A o] dRl
A Aol wel 19949 GATT A3x A S WA HES|= ZA skt o] A
Aol vzt Aurhe 19943 GATTSF TRIMsEA wHal Ao 24 Ao gt
ke X el glo] el FERS 9|F gl oy, ECE ‘EC-Bananas IIIAFZ’(WTO,
Panel Report on the EC-Regime for the Import, Sale and Distribution of Bananas,
WT/DS27/1, 29 April. 1997) AF47|7-9] #A | w2l 19949 GATTel| gk AAHS
HA E4EE A Qs o]9f Ielste] #d-2 'EC-Bananas A" AFA4~7| 7}

oF 2o bl 53 Ao] 9le A 5 2ofe AR FEspo|of dAdvtn

S

A A 3EF v} 9lA| vk AAE WTO A 19941 GATTS TRIMs3HA 5 o= #o] v &
Wk xoke gst=Aol gk dx= AHserF E2AEA devhe vl gk =4
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Al8gE AR 227} F o] e o fuks A Sl s
Al 7FA 871e] AR FEEolof gk AA, wAS] X7 Fq 3
A2 2(TRIMs) & 7, 4, 5 TRIMs7} 19949 GATT A|3x =&
o gx3skx] old Z, MA, F TRIMs7} &% TRIMs of A] 539
ik 71 Solth®) whelAl Oi“* 3| 1=r2] TRIMs7} TRIMsE A ol 1wl =]
A 0431—% AEZ ] glojA= YT 27} 19949 GATT A|3ZE
1130l $Jwl= 2 9levt 3t Aol $A- R A= ofof gt

8)

9)

2 ECO| FAel w2l 19949 GATT A3x 1AS WA AE3pZ 24301 Aol
o} 28 g2 T 2= olv] 1994 GATT A3z 28, 33 FA el g A
B A3 NFE Adew dddHrng £2F3AAS 2#3d Nk AARD(WTO,
Panel Report on the Canada - Certain Measures Affecting the Automotive Industry.
WT/DS139/R, WT/DS142/R, 11 February 2000, paras. 10.63, 10.64-10.150) ¥ ‘9l %=-%}%
2}A}71°(Panel  Report on the India-Measures Affecting the Automotive Sector,
WT/DS146/R, 21 Dec. 2001, paras. 7.323-324)cll4]2] sjde] ej=E w2}l TRIMs3HA
Sk oo digt HEE AFESZIEZ 3tk (WTO, Panel Report on the
China-Measures Affecting Imports Of Automobile Parts, WT/DS339/R, WT/DS340/R,
WT/DS341/R, 18 July 2008, paras. 7.366-7.368.); HFH Eo]&}A| <al Lu| A o}-z} 5 2}A}
70 HdL 19949 GATT A|3x¢} TRIMsEA 25 WTOS| H§3e]lx W&at 4
£ o A% Sk A4 gobe B shi} 444 ¢ slene i
So] FA} A7 AREL BF AR DL} glon], Bl GAEY F4E n
23w 19943 GATT #13% Hule TRIMsE Aol © E55% Zi&i Zets}o]
TRIMs®E A S WA FHAEsZ|E2 ZAAH nvb b (WTO, Panel Report on the
Indonesia-Certain Measures Affecting the Automobile Industry case. WT/DS54/R,
WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, paras. 14.61-63)

WTO, Panel Report on the Indonesia-Certain Measures Affecting the Automobile Industry
Case, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, para. 14. 64.

= TRIMs®Y 9S8 SlaAE GATT A3E 2 11Zd dja suohs
e WA Z=wslelol Fhr}: Steve Charnovitz and Carolyn Fischer, “Canada -
renewable energy: implications for WTO law on green and not-so-green subsidies ”, EUI
Working Papers, RSCAS 2014/109(Robert Schuman Centre for Advanced Studies, 2014),
p- 9.(at http://cadmus.eui.eu/bitstream/handle/1814/33775/RSCAS 2014 109.pdf?sequence=1)
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10) NAFTA A|1114x,; ol= vzl A2 FTAFAFE S E FdeA Z3hE o]
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11) NAFTA A|1114%.

1) BAEAE 874 9 ARRAZAE B Aoz SAAE 44w Bl
T EE TV AST A, A $l G 29 Ak
A7) A AR FAREA AR, W, 2010, 369 S AFAREA AL
= &9 34 2 AegA wAds L 17‘]-/] :rLZﬂZ4 e AR, Empresas

Lucchetti, S.A.. and Lucchetti Peru, S.A. v. HFA 7o A3 RAS 93 FAAAE
17} HAaxzA7F AZE "l dd e, ‘Methanex v. v1=AY71 3 ‘Ethyl Corporation
v. AyciAb A ol = g el S —riqﬂ AZAH7EAL] AvjgA] 227} FAEA L
2 ololxict g A wAE Sl 2] g 2 Hr]E Al digk A
Z X7} ‘Metalclad Corporation v. A ZAYZ°3} SD. Myers, Inc. v. FJHepAR”,
‘Tecmed, S.A. v. BA A A wAZF & vl glck Aejnd 2 S5 A9
S 9 EX 227} TA7Y & ‘Compania Del Desarrollo De Santa Elena v. 3.2~
e}e| 7YV 2} 'AIG Capital Partners, Inc. v. 7VAFE 7| 2~8kAL 710 o] )k &FA 'Glamis
Gold Ltd. v. P|=A Ao A& <ltal A=E2] SHARAS 93 AZAY SaAR
7b A7 " owk slek oA71A 2R A 2A] = FAEA Ao ke 2ol
= WA, FARE FAREAAE R B AR A AR A A A
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13) NAFTA A1114%.
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20) Metanex v. United States, UNCITRAL, Final Award, 3 August 2005, Part IV, Ch B,
paras. 30-37.

21) 71E FARG A BESFE AAFFOR Sho] WEFFS AL P
AR Plus WAV oleT gl o) slEe] B AP HAARITI|FO
st} WESEE AFATE BHoz AdSnA s doz ANFE
F4bH 5 gle.

22) NAFTA, Article 1105.

23) NAFTA, Notes of Interpretation of Certain Chapter Eleven Provisions, Free Trade
Commission qB. 3 (July 31, 2001) #=.
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24) WTO, Panel Report on the Canada-Certain Measures Affecting the Renewable Energy
Generation Sector/Canada-Measures Relating to the Feed-In Tariff Program case,
WT/DS412/R, WT/DS426/R, 2012, paras. 7.216, 7.223-7.224

25) FellUiA] 2 el 71%s Abgste] A71% Astehe WAL ojvlg),

26) WTO, Panel Report on the Canada-Certain Measures Affecting the Renewable Energy
Generation ~ Sector/Canada-Measures  Relating to the Feed-In Tariff Program case,
WT/DS412/R, WT/DS426/R, 2012, para. 7.64; Appellate Body Report on the Canada-Certain
Measures Affecting the Renewable Energy Generation Sector/Canada-Measures Relating to the
Feed-In Tariff Program case, WI/DS412/AB/R, WT/DS426/AB/R, 2013, paras. 1.4, 4.20-4.21.

27) 34 & 2 uhe] WAl w AV|E AAbske A7) RAdAES onlEet

28) WTO, Panel Report on the Canada-Certain Measures Affecting the Renewable Energy
Generation Sector/Canada-Measures Relating to the Feed-In Tariff Program case, WT/DS412/R,
WT/DS426/R, 2012, paras. 7.216-7.219; Appellate Body Report on the Canada-Certain
Measures Affecting the Renewable Energy Generation Sector/Canada-Measures Relating to the
Feed-In Tariff Program case, WT/DS412/AB/R, WT/DS426/AB/R, 2013, para. 1.3.
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29) WTO, Panel Report on the Canada-Certain Measures Affecting the Renewable Energy
Generation Sector/Canada-Measures Relating to the Feed-In Tariff Program, WT/DS412/R,
WT/DS426/R, 2012.
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Abstract

Study on the Measures for the Environment Protection in the

International Investment Rules
- Focusing on the case of Canada-certain measures relating the
Renewable Energy -

Kim, In-sook*

Developing and disseminating renewable energy 1is critical to address
climate change. Renewable energy subsidies are known to have a significant
influence not only on producers’ investment decisions and consumers’
consumption patterns, but also on international trade and global environment;
and over the years many countries have confronted one another concerning
this issue. Renewable energy policies, especially FIT program, in several
countries have been challenged under NAFTA Chapterll and WTO
investment treaty, TRIMs Agreement. The WTO Panel and Appellate Body
held in favour of the complainants over the claims based on TRIMs
Agreement. On the other hand, the Arbitral Tribunal in UNCITRAL held that
the FIT Program constitutes procurement by the Government of Ontario
under Article 1108(7)(a) of the NAFTA. The Program is implemented by the
Government through the OPA, which is a state enterprise. Consequently, the
acts of the Government of Ontario cannot be challenged under Articles 1102
or 1103 of the NAFTA. WTO’s Canada - Renewable Energy case and
UNCITRAL’s Mesa Power v. Canada case is the positive evidence of such a
conflict of interests.

This situation requires a careful examination for obtaining insights about
the relationship between renewable energy policy in Korea and investment
provisions under WTO, and FTAs which Korea has concluded. In some
FTAs cases such as Korea US FTA, there is a possibility of Korea being

challenged with an arbitration because of indirect reasons in relation to

* Associate Professor, Kyonggi University, Department of Law.
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implementing certain renewable energy policy. Therefore, this paper
emphasizes the necessity of guaranteeing transparency and non-discrimination
in Korea’s policy implementation processes in order to minimize the

possibility of being challenged with arbitrations under FTAs and WTO.

Key Words : Renewable Energy, FIT program, ISD, WTO/TRIMs
Agreement, NAFTA, Mesa Power v. Canada case,
Canada-certain measures relating the Renewable
Energy case.
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