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A Study on Marital Agreements
-Focusing on UK Debate-

Lee, Chang-Hyun*121)

In this paper, I review how to revise regulations for the activation of the 

marital agreements by referring to UK debate. In the United Kingdom, the 

marital agreements were deemed null and void by the argument that the 

marriage could be undermined and the divorce promoted. However, due to 

the change of the precedent in UK, the private autonomy was expanded and 

the predictability was raised. It should be guaranteed the freedom to freely 

entered into an marital agreement with respect to the legal effects on the 

property between husband and wife by abolishing the time limits of the 

current law. In particular it should be guaranteed the freedom to enter into a 

postnuptial agreement during the marriage. In order to resolve the 

interpretation argument, it should be clearly stipulated that the marital 

property contract can be applied not only to the property relationship of the 

marriage but also to the legal relationship due to the divorce. The device is 

necessary to induce the careful conclusion of the marital agreements 

considering the dynamic relationships and the excessive optimism of marriage 

partners. It is recommended in UK the introduction of legal advice, material 

disclosure, signed writing for cautious engagement of marital agreements. It 

is recommended the introduction of written way through a gradual 

improvement measures in Korea. De lege ferenda marital agreements must be 

in signed-writing in order to induce the careful signing. De lege ferenda 

claims for marital agreements should be treated as the exclusive jurisdiction 

of the family court in order to be guaranteed paternalistic function for the 

economic vulnerable(spouse and children).

* Associate Professor of Sogang Law School, Attorney at Law.
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