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1) Directive 2014/104/EU of the European Parliament and the Council of 26 November 2014
of certain rules governing actions for damages under national law for infringements of the
competition law provisions of the Member States and of the European Union.

2) Commission Recommendation of 11 June 2013 on common principles for injunctive and
compensatory collective redress mechanisms in the Member States concerning violations of
rights granted under Union Law (2013/396/EU).

3) A& 8 EU”|7~(Commission, Council, Parliament)7} A &e] -4z} u}aks A A3}

J

o] EAg X9 FHIEE YU, EUZ|TF, we AddA AASIE Aoz WA o
F5 F3siAE dert o] Aol 201343 64116l BEEHE o]F 4d7F ofz] 39

Tl A AwbA FAAS £t Yol o] FolHrt
4) Seong Un Yun, Bae, Kim & Lee LLC, “Private Antitrust Law Enforcement in Korea”
IBA Mid-Year Competition Conference, June 16, 2017.
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3l 3 ©]3](European Parliament), 7t 3] 4=-2] %}, ©| %} (President of the European
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A AR 20131 691143k Aokl 7] x3be] F-3 ]3] 9} EUoIALS] ¢
A A3 Be =9 AL AFHT, 201499 11Y€0] EUCALS| oA o] &
Aeste] 1149 2640 sl At o2 AAHsEH el EUA A2 3=

A
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5 QR she o]
B, Qe B4 g4 e el HAFeA TEHE 23 gle
o, B4 o€ 2T AAAE 7 5 U] el Heky A e
9908 7 B Q] AN 712k ol AR elA Folsh: BAe G4

(European Commission)”} it} 3 3¢ 3] = 1
frafolAbsluh frajolslo] sl Algtste fdd Ak 2=k

7) European Commission, Actions for Damages: Directive on Antitrust Damage Actions,
http://ec.europa.eu/competition/antitrust/actionsdamages/directive_en.html (last updated
August 9, 2017).

8) A= =] EUTA(EU Regulation)®] X W82 3=t HA #8350
de 27 Grh o W BT A5E Aslstns 4 H9%e] W gy
A8k EUERG} EUZeRobat 2 faloddhe] 2okd 1724 e =
4 (primary sources) 2= E3laL, o] ko] g otz RbEoix= 7F, AR, A
A, e}l #AH= 234 HY(secondary sources) > Z H-F3HA Hrl (AFHE, EUY
HEA WY} 88 mo]Zlo] 2012, 24-26%; Zet$AtlE BAIZE gl o,
EUY &, Addista S35 2014, 104~105, 114~115%)

9) Thomas Funke & Osborne Clarke, The EU Damages Actions Directive, Private Antitrust
Litigation 2016, Law Business Research Ltd., 2015, p.12.

10) Commission of the European Communities, “White Paper on damage actions for breach
of the EC antitrust rules”, February 4, 2008, available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0165:FIN:EN:PDF.
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27 s $IAE IEatE HEE s Zlola, weka AA ?}%ﬂ(actual
loss), =A% o]<(loss of profit)Z} o|A}5 Eg3tr}. v} X FH -2 o]
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11) Ibid., Paras 1.1-1.2.

12) Ibid., Paras. 2.1, 2.6.

13) Oxera and a multi-jurisdictional team of lawyers led by Dr Assimakis Komninos,
“Quantifying antitrust damages: Towards non-binding guidance for court, Study prepared
for the European Commission”, December 2009, available at
http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_study.pdf.

14) Damage Directive, Article 3, Clauses 1-3.
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15) Damage Directive, Article 10, Clauses 1-4.

16) Damage Directive, Article 5, Clauses 1-2.

17) A A A Abg-3la Qe propomonate e gole BARRME Ateldl T A, =
HlEsta s ke oz i 5 gl

18) Damage Directive, Article 5, Clauses 3-4.
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19) Damage Directive, Article 6, Clauses 5-6. 5 A AL F A= AAY Hut =4 }4—24
o4 2y Al(leniency) =5 <dta sl HUdA] Almsts MR
o] (settlement) Al =+ FAFE A PstE AAGT o] WA &5 Algkstar oo \ZH
& DAL A AR5 AA = Al zel)

20) Damage Directive, Article 12, Clauses 1,2,5.

21) Damage Directive, Article 13-14.

531



LIRS

°

=
=

4=

i

°

fuf ol o

WA A535

’

%ﬂmw@_m% TREERTFTT ﬂﬂ%ﬂ@ﬁ
o _ _E T = C i S S
+PEy=? TI%sgTal ETETE
T o] = o il o) B < 0 T T o o}y o
R RN ﬂAl il 1 ‘U_I W ooF XK T R/ ~n oF EL T = HA_I
.._t ﬁo = \,_H_o” ;IJI e’ .Ir,._ X \Mﬂ E‘._ o o
(R AT - R B P gy N WoE A
= AN 0 ° o o = K
XKooy o o v ) N O T o Eﬁ% o T i I o|
Z‘f H _:Tl E?._ A.f a ﬂﬂ ‘Aluﬂ H_A| AT ﬂ ﬂﬁ_vﬂ — ) \_Iﬁ_Al E# io —~ ﬁo
— 2 % A ﬂm%w wRE AT E
LT - T = oo _ _ -
P TR mXE N ex " w E=0 Loy
T oy ~p B =N N o o= = O o - oA 2
R my - o ‘A..# o m X N ,ul = o N
5 e T e ® o K 3 W T
I < - 2 o0 &E i ! ~ "
ﬂor.._ ﬁ ok ‘U.I ZT ‘W & 1;.._ oy Nro w ﬂﬂ_ ny ﬂ,.ul” ET ﬂu‘l@ﬂx_ ,._H.ﬂlv _:ﬂv ‘_ﬂoﬂ_ zq
A — = = m ﬂ ~ 0 ju) s
oo T w ELEmT T o o o= B
RN _1 ~ SN ' = HT ée Ao N . X
X o \ Eule -~ 7 AN S RN m W
TEF N B o w T E T N4 o WS
il R = 90 £ o) 0_ s ‘IL_I el
Fﬂmﬂm%ﬁﬂl w%%ﬁ%ﬁ%ﬂn%%ﬁﬂﬂmmn@
- B - it S
ﬂu %o = Wg N = ° T oo B o o = o | a
) I — 0
MI N H 3 :Wo i M m — % © ‘MH - S Mm —_ e M o] M
o) ut dr g o X . R R Nro = Kt o ﬂ_l = 2
ofiaﬂmﬂ%%l.m T o WO ® x x WL o
of | B - - - S-S
3 J7|.A ‘ul O?._ o H_Al = R _.l < OT E#E i ,NL O#E ;01_ 1_7|.A Jv._AI
T o EERaRx Peldgx@®E H L
e <o ' o T W T " oW R B P -
U S I I S (e Moo, . B of o T
HLERLST PP LT LTHEE LSRN B
je=s = —_—
Jo s ) = N oy < T W X A
~ ~ T WX o © H ot T o M ® o o o
oo 4B T H T R He oo oo T = o F W

Antitrust Damages Litigation in Europe,” ABA Antitrust Magazine, Spring 2015, p.36~37.
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24) Mark Sansom, Anna Morfey and Patrick Teague, “Recent Developments in Private

23) Damage Directive, Article 11, Clauses 1-4.

22) Damage Directive, Article 17.
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. EUs| =2 A 4§ I3

2014l T2 AR 4 7 3daEe] $S(transpose)3tE

st 718k 20169 129 27doldc}. ey o] 7|gk ulel X3 9] 511141
e £ge A3 Y @A gk 20179 29149 MLex29) B
Aol olstl wivta, A=, Frie, g Ecdel, SAF2a, S=EuH)

of, ~4ddle] 7]gk <kell Ao WEHE S T e FetHg

th26) ololl AL = 20179 1424022 2870 I _AS F 20

270l FA] FA| A &h(letter of formal notice)S KUl FAHIF FH-(full

transposition)= F7-3Fith. A A A3 7} W3 FA FA] A g oS

Al 2 s e B R s 7

shar, A9l A5 7h o] she] vlFsieta #ekstH F WA AR e
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%] 9] 7] 4 (reasoned opinion)E WE3 4 gl o] WA iAo el
Al AANE A LG F e A AAA HAw, A B9 43
o4 o Fkel F81Fo] A Y& A wokehw ek £5)

Wl A Aste] F3 A Al A (financial sanctions)E 3 4 3t}

20179 1 A @eIAs] A A HA FA AS 2000 3]
3 5, 20179 79 THE(EIFE oF, Abelzel s, AR FEbe, 1R,
2} En|o} e}, EFEZ)ol| 2|7 A (reasoned opinion)E HrE3dFe] %] 3 9]

| SAEA 2 Al dal 35 2 3kaTh 20174 942742}
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25) MLex= 7AW, AAAAY, MAARESHY Fofe] ARE AFste s 2 AT
Hlo]EjH] o] o]}, (www.mlex.com)

26) Lewis Crofts, “Missed deadline to adopt EU cartel-damages law triggers warning for 21
countries”, MLex Article, February 14, 2017.

27) Latvia, Spain, Estonia, the UK, Belgium, Czech Republic, Slovenia, Cyprus, Malta, Italy,
Romania, Poland, Germany, France, Bulgaria, the Netherlands, Austria, Greece, Portugal,
Ireland and Croatia.

28) Lewis Crofts, “EU warns Greece, Portugal, others over cartel-damages legislation”, MLex
Article, July 13, 2017.
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1. d=3 54 344 A4

od =2 1998l 73 A" (Competition Act)= A 3sFe] o33l gk,
Qeigel Eaulg Aqe] W b we el 93 24w e
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el FAS wkEglt) 20174 399 RE] whEE o] FH-L 19981 AR

oA MAske Wder Hol sla, a2 RS 7S] HE
A 28 Section 47F2} Schedule 8AE 37}s}= 7l o|t}.30)

29) European Commission, Actions for Damages: Directive on Antitrust Damage Actions,
http://ec.europa.eu/competition/antitrust/actionsdamages/directive_en.html (last updated
September 27, 2017).

30) Revecca Dipple, “Changes to the UK’s Regime for Antitrust Damage Actions to
Implement the EU Damage Directive,” Orrick Antitrust Watch, March 17, 2017,
http://blogs.orrick.com/antitrust/2017/03/17/changes-to-the-uks-regime-for-antitrust-damages-act
ions-to-implement-the-eu-damages-directive/; Slaughter and May, “Implementation of the
Damages Directive across the EU”, Feb. 2017, p.2-4,
https://www.slaughterandmay.com/media/2536289/implementation-of-the-damages-directive-acr
oss-the-eu.pdf;
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31) SUAAHEE] WAl gt W42 Cleary Gottlieb ZH oA #xgt B v W&
FAo 2 Q9oFslith. Cleary Gottlieb, “Germany implements the EU Antitrust Damages
Directive,” Alert Memorandum, March 14, 2017,
https://www.clearygottlieb.com/~/media/cgsh/files/publication-pdfs/alert-memos/alert-memo-20
1732.pdf.

32) Cleary Gottlieb, Ibid., 2017, p.1.

33) Prima facie evidence is evidence good and sufficient on its face. ¥-3-2] A3 AL
mb) AEsta SR S1olch (F-85-ole3], WEd oI b, HEAL, 2008, 14775)

34) UK Competition Act, Schedule 8A, Part 7 (Use of Evidence), Article 35 (Decision of
Member State competition authorities).

35) UK Competition Act, Schedule 8A, Part 4 (Cartels), Article 13 (Presumption that cartel
causes harm) “For the purpose of competition proceedings, it is to be presumed, unless
the contrary is proved, that a cartel causes loss or damage.”

36) UK Competition Act, Schedule 8A, Part 8 (Exemplary Damages), Article 36 (Exemplary
Damages).
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37) UK Competition Act, Schedule 8A, Part 2 (Passing On), Articles 8-11.

38) Bundesgerichtshof [BGH] [Federal Court of Justice] Jun. 28, 2011, KZR 75/10 -
ORWI; Martin Buntscheck and Hanna Stichweh, Germany: Private Antitrust Litigation,
The European Antitrust Review 2015, Global Competition Review, Law Business
Research Limited, 2014, p.156.

39) Cleary Gottlieb, Ibid., 2017, p.3.
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42) UK Competition Act, Schedule 8A, Part 5 (Limitation and Prescriptive Periods), Article
18 (Length of limitation or prescriptive period).

43) UK Competition Act, Schedule 8A, Part 5 (Limitation and Prescriptive Periods), Article
22 (Suspension during consensual dispute resolution process).

44) Cleary Gottlieb, Ibid., 2017, p.4.

45) UK Competition Act, Schedule 8A, Part 3 (Small and Medium-Sized Enterprises), Article
12 (Liability of small and medium-sized enterprises); Schedule 8A, Part 4 (Cartels),
Atrticle 16 (Contribution between participants in cartels); Schedule 8A, Part 9
(Contribution and Consensual Settlements).
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Current Trend of European Competition Damage Actions

Lee, Se-In*

This Article discusses the current trend of European competition damage actions
focused on the recent Damage Directive and its transposition by the United
Kingdom and Germany. The relevant Directive was signed into law in November
2014, and it requires the EU Member States to adopt certain measures to support
competition damage actions. The required measures and principles by the Directive
include right to full compensation, rebuttable presumption of harm, extensive
disclosure of evidence, use of pass-on for defense and indirect purchaser suits.
Although many Member States did not meet the deadline to transpose the Directive,
the end of 2016, it is reported that 23 Member States have now, as of September
2017, made enactments according to the Directive.

When we look at the transposition done by the United Kingdom and Germany,
the revisions on their competition laws closely follow the contents of the Directive.
However, it will take quite a long time before the amended provisions apply to
actual cases since most of the new provisions apply to the infringement that take
place after the date of the amendment. A similar situation regarding application time
may happen in some other Member States. Furthermore, even if the terms of the
competition laws of the Member States become similar following the Directive, the
interpretations of the laws may differ by the courts of different countries. EU also
does not have a tool to coordinate the litigations that are brought in different
Member States under the same facts. It is true that the EU made a big step to
enhance competition damage actions by enacting Damage Directive. However, it
needs to take more time and resources to have settled system of competition private
litigation throughout the Member States.

Korea has also experienced increase in competition damage actions during the

* Professor, Pusan National University School of Law
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Abstract

last fifteen years, and there have been some revisions of the relevant fair trade law
as well as development of relevant legal principles by court decisions. Although
there are some suggestions that Korea should have more enactments similar to the
EU Directive, its seems wiser for Korea to take time to observe how EU countries
actually operate competition damage actions after they transposed the Directive.
Then, it will be able to gain some wisdom to adopt competition action measures that

are suitable for Korean legal system and culture.

Key Words : EU Competition Law, EU Damage Directive,
Competition Private Litigation, Competition Damage
Action, UK Competition Act, German Act Against
Restraints of Competition
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