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(Abstract)

Legislative Evaluation and Legislative Argumentation
- A Survey on the Possibilities of Connection -

Sim, Woo-Min

(Professional Researcher, The Institute of Legal Studies, Yonsei University)

The legislative evaluation is getting more attention nowadays in Korea,
However, though It has very important significance in rationalizing of
legislation, there are some limitations in the relation of the principle of
parliamentary democracy and the objectivity of legislation, In other words,
the consequentalistic aspect in legislative evaluation is getting more stressed
in the respect of the objectivity, but this tendency has many problems. These
problems can be overcome through legislative theory., So It is necessary to
survey the situations of legislative theory,

Generally speaking, It is said that there in no systemic theory about
legislation., This fact can be identified through the debate between
jusnaturalism and legal positivism. The reason why there doesn't exist
systemic legislative theory is originated from the legalism which is the
background of both theories, According to the legalistic methodologies of
thought, legislations should be reviewed in the respect of formal rules, while
It is not considered whether those legislations are justified. In these reasons,
the establishment of legislative theory relies on the fact that the legalistic
methodologies of thought can be overcome,

It is the objectivity which is the most important conceptual element in
legislative evaluation. However the objectivity is doubted in the contemporary
social science, The "social constructivism" is the most typical example of that
doubt, In this reason, this article identifies the constructive process of

legislative knowledge according to the social constructivism, in which the
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idea of symbolic interaction takes main role, The social constructivism can
be connected to the necessity of legislative argumentation, Especially, in this
article “legislative argumentation” is explained in comparison with “legal
argumentation”, Through these explanations, this article insists that legislative
argumentation can take a role to overcome the limitations of legalistic
methodologies of thought.

In the conclusion, this article shows that the idea of Ilegislative
argumentation can be related to legislative evaluation. Legislative evaluation
should consider not only the importance of objectivity but also the result of
evaluation as an argument(or a reason) which is used for legislative

argumentation,

¥ Keywords : Legislative Argumentation, Legislative Evaluation, Legisprudence,
The Construction of Legislative Knowledge, Social Constructivism

(Constructionism)
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