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{Abstract)

Public Procurement Law in ‘Legislation Theory’ Context

- Focusing on Luc Wintgens ‘legisprudence’-

Kim, Dae-In

(Professor, Ewha Womans University Law School)

Despite some limitations, ‘legisprudence’ theory has many merits, First, it
opened the way to philosophical discussions on legislation, since it considers
legislative act as an act of constitutional interpretation, Second, it adopted
hermeneutic point of view in constitutional interpretation and balanced the
internal & external point of view, Third, it suggests ‘principles of legislation’
based on constitutional argumentation,

From legisprudence perspective, economy clause (Article 119, 123, 127),
principle of equality (Article 11) and freedom of occupation (Article 15) are
closely related with public procurement law. These clauses provide normative
ground of harmonizing various principles of public procurement law such as
transparency, efficiency, competition and socio-economic considerations,

‘Principles of legislation’ which are suggested in legisprudence gives many
lessons to public procurement law, When “Contracting with a Team Consisting
of General Contractor & Specialty Contractor’ is examined with regard to
principle of alternativity and normative density, we can see that legislations
which restricts freedom of occupation should be developed prudently and
adaptive to the principle of proportionality.

When “Contracting with local company” is examined with regard to principle
of temporality, the threshold of this system should be revised according to
each economic situation in public procurement. However, this revision should
be conducted in due attention to ‘first stage coherence’. With regard to ‘second
stage coherence’, ‘Contracting with local company’ should be harmonized with
competition law, In the ‘third stage coherence’, legislation of public
procurement should carefully consider social scientists’ observations, In this
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context, ‘7 stage of public procurement development’ should be employed.

¥ Keywords : legislation, legisprudence, public procurement law, “Contracting
with a Team Consisting of General Contractor & Specialty

Contractor”, “Contracting with local company”
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