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Abstract

1. Backgrounds and Purposes

» In light of the longstanding economic crisis the need for corporate rescue
culture has been evolving across the rest of the world.

O Re-legislation of the Corporate Restructuring Promotion Act that allows corporations
to seek help in corporate restructuring with the agreement of just 75 percent of
financial creditors. The Act has been re-introduced as of 16. October 2018 and is

effective during 5 years in future.

» Pursuing corporate restructuring led by the market instead of the state,
balancing financial and industry interests.

O The measure of bailing out or turning around troubled companies will be left to
creditor banks instead of state lenders and use means other than the capital markets

and bankruptcy courts.

» Recently the EU Commission with a proposal, i.e., COM(2016) 723 final,
perceive a need to introduce preventive restructuring tools for deleveraging
business on a large scale from financial debt outside formal insolvency
proceedings with a minimal degree of court and professional involvement.

SINJISU| YoJeasa. uojesiBe| ea.oy| i
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O It hope that schemes of such proposal will quickly reduce the levels of
non-performing loans, protect employment, favor growth, and facilitate the

establishment of a capital markets union.

» A well-functioning corporate rehabilitation framework is essential to suport

growth and business creation.

O Establishing forward modern and streamlined rule that will facilitate restructuring,
give businesses a second chance and improve the efficiency of restructuring,

rehabilitation and debt discharge.

» This Study sets out some principles regarding insolvency procedures for
corporation in difficulties, as well as measures aimed at reducing the length
and cost of proceedings.

II. Major Content

» Corporate crises and preventive corporate rehabilitation

O Early preventive warning on corporate crises

O Corporate rehabilitation in terms of time and law



» Corporate restructuring and rehabilitation in Korea

O Voluntary arrangement where corporations need the full consent of financial
creditors.
O Workout under the Corporate Restructuring Advance Act
- Focusing on an out-of-court debt restructuring program in particular
O Corporate rehabilitation under the Debtor Rehabilitation and Bankruptcy Act
O The government support for distressed corporations under various laws including

the Special Act on the Management of Public Funds

» Legislative regime for corporate rehabilitation in a cross-border

O Legislation on preventive corporate rehabilitation in the European Union

- Communication: A new european approach to business failure and insolvency
(COM(2012) 742 final)

- Commission Recommendation on a new european approach to business failure and
insolvency (COM(2014) 1500 final)

- Regulation (EU) 2015/848 on insolvency proceedings

- Proposal for a Directive on preventive restructuring frameworks, second chance
and measures to increase the efficiency of restructuring, insolvency and discharge

procedures (COM(2016) 723 final)

O Legislation on corporate rehabilitation in the United States America
- Reorganizations under Chapter 11 of the Bankruptcy Code
- Pre-packaged bankruptcy

SINJISUI YOJ8asal UoleIsiBe] 2.0y \
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O Legislation on corporate rehabilitation in the UK
- Schemes of Arrangement or schemes of reconstruction
- Company Voluntary Arrangement
- Pre-pack administration or pre-pack insolvency

- Administrative receivership

O Legislation on corporate rehabilitation in France
- Mandat ad hoc and procédure de conciliation

- Procédure de sauvegarde

O Legislation on corporate rehabilitation in Germany
- In-court corporate rehabilitation (e.g., so called ‘protective umbrella procedure’ and
under the Insolvency Code)
- Out-of-court corporate rehabilitation (e.g., debt restructuring under the Bond Act,

Codes of Conduct amongst banks)

O Legislation on corporate rehabilitation in Japan
- Corporate rehabilitations under civil rehabilitation proceedings and corporate
reorganization proceedings
- State support for distressed companies under the Industrial Competitiveness
Enhancement Act (e.g., tax incentives, turnaround ADR, facilitating work-outs in

the Regional Economy Vitalization Corporation of Japan (REVIC), etc.)



» Legislative directions and propositions for preventive corporate

rehabilitation in aspect of the procedural law and substantive law

O

O

O

Pre-insolvency preventive corporate rehabilitation or private reorganization

Co-existence of formal and informal rehabilitation & restructuring schemes /
Procedural links between insolvency proceedings and preventive rehabilitation &

restructuring

Hybrid construction of corporate rehabilitation frameworks

- Pre-insolvency proceedings in aspect of preventive rehabilitation can be

characterized as quasi-collective proceedings under the supervision of a court or
an administrative authority which give a debtor in financial difficulties the
opportunity to restructure at pre-insolvency stage and to avoid the commencement
of insolvency proceedings.

Corporations in financial difficulties should have easier access to flexible
preventive rehabilitation frameworks. Where necessary, the courts will be

involved to safeguard the interests of third parties.

- Function as a arbitration or adjustment procedure

O Legal protection in aspect of procedural link

- Transactions concluded in good faith and new financing need to be protected if

rehabilitation or restructuring fail and insolvency proceedings are therefore opened.

SINJISUI YOJ8asal UoleIsiBe] 2.0y k
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II. Expected Effects

» Fulfilling the normative foundation and regime of preventive corporate
rehabilitation and pre-insolvency procedure

» Minimum Korean Model or standards for out-of-court and in court
corporate rehabilitation extend beyond the global intentions.

O Improving economic performance

O Promoting a more competitive business environment which encourages speed of

resolution of distressed businesses

O Allocating assets to most efficient use

O Ensuring firm social and economic foundations built upon equity and justice

» Key Words : preventive corporate rehabilitation, in-court and out-of-court
rehabilitation, pre-insolvency rehabilitation, corporate
restructuring, workout
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52) Undritz/Knof in Kiibler et al., Handbuch Restrukturierung in der Insolvenz (2015), § 3 Rn. 12~14, 46.
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58) Undritz in Arbeitskreis fiir Insolvenzwesen Koln e.V. et al., Kolner Schrift zur InsO (2009), Kap. 29 Rn. 2.

59) Derksen, Die Unternehmenssanierung innerhalb und auBerhalb der Insolvenz (2017), S. 39.

60) Jung/Brinkmann in Thierhoff/Miiller et al., Unternehmenssanierung (2016), Kap. 3 Rn. 11.

61) Becker, Ist der gerichtliche Eigensanierungsrahmen nach dem Gesetz zur weiteren Erleichterung der Sanierung
von Unternehmen besonders geeignet fiir die Sanierung mittelsténdischer Unternehmen? (2015), S. 21, Fn. 38.

62) Ibid.; Pape/Uhlenbruck/Voigt-Salus, Insolvenzrecht (2010), Kap. 20 Rn. 46.
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65) Geldmacher, Das préaventive Sanierungsverfahren als Teil eines reformierten Insolvenz- und Sanierungsrechts in
Deutschland (2012), S. 36.
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11 S}, Geldmacher, op. cit., S. 39. 3] £47199] ZQoll= ZAto] LA A A 4719 Ao o]n] 2HAYFITY
ibid.
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67) AR R, A AN RIPRAT AN, BBAR 2016284, HADTL, 2016, 185,
68) T, FBIHRIA, 2016, 6, 405, F) 1.
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2017, https://terms.naver.com/entry.nhn?docId=300427&cid=436658&categoryld=43665 (ZZ H4Y: 2018. 9. 21).
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134) $84a45, “FAZ99 2] wet HAle] FEr, JetdT A9 A3 (2011), 107%.
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spAsItel] WA Fhee Rojgte] ntet JAde] A BT & ola S, ATARL 71900] SAAL
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136) HeBel, Das vorinsolvenzliche Sanierungsverfahren (2016), S. 178; Miiller, Verhandlungsgesteuerte Sanierung
durch den prepackaged plan (2013), S. 42; Madaus, Der Insolvenzplan (2011), S. 565.
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139) European Commission, “Communication: Review of the “Small Business Act” for Europe (COM(2011) 78
final)”, at 19 Annex, https:/eur-lex.europa.ew/legal-content/en/TXT/PDF/2uri=CELEX:52011DC0078&from=en (%]
< <4 2018. 8. 3); Commission of the European Communities, COM/2008/0394 final, at 4 and at 19 Annex,
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141) COM(2012) 742 final, at 8.

142) Ibid., at 5~8.

143) A4} WAL “Council Regulation (EC) No. 1346/2000 on insolvency proceedings”©]tt.

144) A4 HA2 “Proposal for a Regulation of the European Parliament and of the Council amending Council
Regulation (EC) No. 1346/2000 on insolvency proceedings (COM(2012) 744 final)”©]tt.

145) Eidenmiiller, Die Restrukturierungsempfehlung der EU-Kommission und das deutsche Restrukturierungsrecht,
KTS 2014, 401 (402).
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146) 44 HA-L “Commission Recommendation on a new approach to business failure and insolvency -
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F&Eo] Qe Aale] et 7| Hede] AL ohE shubs AR} HiollA o ARE](Council)oll TRt B5fok
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147) Eidenmiiller, Die Restrukturierungsempfehlung der EU-Kommission und das deutsche Restrukturierungsrecht,
KTS 2014, 401 (404).

148) Jacobi, Das Praventive Restrukturierungsverfahren: Richtlinienvorschlag der EU-Kommission v. 22. 11. 2016
COM(2016) 723 final, ZInsO 2017, 1.

149) COM(2014) 1500 final (2014/135/EU), paras. 1~20.
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150) COM(2016) 723 final, at 20.
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insolvency proceedings”©]T}.
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185) Mty G/ fth, 7 40 M EEE RS © 778 — L TRHin Bk & 8 ~KEERER SIS L 5F 7
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106 || 33 AaseA 97

2712 Swe Brow Wro] PRo] 9L Fo Rojgthiy Egt yele] 17} gle
Follgt vz SISl et AAxe] mao] AR ojste] T Hugt
o4 HHE 4 ki

AAAET 7 AR S v o o A At AR Ao Ao s e
dAzoz grold Algle AR 218 8l (prepackaged plan)©] 2kl Q200 o] = 274

O ATt AP B 7P ot QAR Atelel] o]Foix] W v ghefolH, kAt

of ket o] 2oiFA, olefe Afato] EAISH SRS Agels 2 W A1125E @)
Efgel An 7|2 ntet o] 2ol ke, A AR St 12 SAG AOR 755

S 2 U AN BRI ol 8k A ] USAR, olef Y5
Ely =

198) 35t JH O] AJol= A =AMH A125F (a) (Dol gofstar ok A3et YR o) 232 AAE ¥
sl 85k QA o, WAL FAo] Aol I St} McDonald/Tricot/Ho/Protopapa, o
para. 3.61, fn. 90. At HHO] R A5y ARHE 7|zof et ZAH, ibid, para. 3.62.

199) Miiller, op. cit., S. 45.
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210) Ibid.
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211) Madaus, Aktivierung des Planverfahrens als Sanierungsverfahren durch Zulassung einer Bestitigungsinsolvenz
(pre-voted bankruptcy), NZI 2011, 622 (625); Eidenmiiller, Unternehmenssanierung zwischen Markt und Gesetz
(1999), S. 438.
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212) Doliwa, Die geplante Insolvenz (2011), S. 29.

213) th7]4e] AE AlQletd, A T4 A2 AEste A B E HAsheE A= A glon, if
7199l A9ete e 59 Yl olate] 7|He A TAMH AN BAIE sidskA] ¢l whA LA
=}, LoPucki/Mirick, Strategies for Creditors in Bankruptcy Proceedings (2007), at 423. TH7]1<] ¢ CE09]
24 ZHago] 95%etal gt ibid, fn. 201. o]t o]f-F wEel nl=e] W A7 AE] ARl A
oEeg ZAA He A2 Fast Yo E nEch

214) Miller, op. cit.,, S. 83, Fn. 534.

215) Ibid., Fn. 535.
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oln|7} Ads] ZoE3ith 2002 F=r9] EAPHAIE o] A Z2H(rescue culture)?!8)
= 24 AT ool A 7] W (Enterprise Act 2002)219-& E5to] TEBIgH /do] o]Fof
2200 E35), 2] (administration)of| A H] @ Ao, ZFHESIL A&SHA A2lE
=
=

UES SheA ARG Bge WL 5 AR a8} ool Rk a HAdE

216) YR, “FA 7] ol ZArx 2 T2 IR ALR|eh BA hALRle A3sH 432(2001), 395

217) §19] =&, 2%

218) A3 7Hset AFAS FAAZ| AL SF= 7| AFA] Bek= 2w % H XK administration procedure)S A2 ¢
3t 19861 =AM (Insolvency Act)9] 0]310 H(Armour/Hsu/Walters, “Corporate Insolvency in the United
Kingdom: The Impact of the Enterprise Act 20027, ECFR 2008, 148 (149), fn. 3), J=ol|lA 7|47+A S49
ZAN NS A W 24E B 5 Ak, ibid, 148 (150). AP AR AR 1ATAEA Y] Fxe A
FsHAQ FA0] LS FRAZ| A Hils] et Ho] oste] ARtE G, ibid., 148 (149).

219) F=19] 71992 9=, 79, FAFANA dE D AHIAE PAets 229 4 9 A Tt A

o

gtz og AU spifel] oo FAE W SARCl ste] A-H), Wikipedia, “United Kingdom
enterprise law”, https:/en.wikipedia.org/wiki/United Kingdom enterprise law (F|& H&<Y: 2018. 8. 13).

220) 2] 5 A X administration procedure)S AAA 07 A5t Z3Igt 202U V¥ F HA 24AR &
% Slek; 2002 719 AR 7197A10) A sk SAlol, guaiet FrLAR Alolo] 4R
TFAAAE Hot g agHor FASH B AL BHo2 ik, Armour/Hsw/Walters, ECFR 2008, 148
(150). The H, ARSI 20020 % 714/ Q] AEole ot wl=at S-ejuietet vlwshd ofds] Azt
oA fele BAAE Bk, 1A, <9 7o) A, BAAT A5 ABSQOIS), 10-11%3 )
28. Ae9E ashe A o]o] BAE SAA R FEA7E o] R & Atk 37l Goode,
Principles of Corporate Insolvency Law (2011), para. 2-23.

221) o149, “H 7193 A L] BT} AA, Bl WA Al148 23.(2007), 3615, 22 A7}, «d= 7| Gupst
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2006 SJAFH(Companies Act)?25) Part 26 ekt A73(Arrangements and reconstructions)
895z K] A190127kA] oA S)FA Lol et Ak H7dstal §lom 2260 P FH ]|
U= I SHY(High Court of Justice)ol|A] o]of] It AR5 ZH=stal Stk &, o] Al
ol 417, Mol <7t 2 gl oste] AYHEoR wHo] HHol 7]%‘%551
(registrar of companies)°ll 7|72 Ti7}R]= =] §ITh2006'd = IAPH AI899X A43}).227)
20061 & SAFR A895 AedollA] 8SHL = Biet o] AL SA} fHAt

T SAte] FAYT HoK(arrangement) F= EFF(compromise)ste] Fojgh 4~ Q=

Hol AT ARG, AAEAT A23E A25(2004), 431%; Ehricke/Koester/Miiller-Seils, Neuerungen im
englischen Unternehmensinsolvenzrecht durch den Enterprise Act 2002, NZI 2003, 409 (412).

222) Schemes of arrangementE ‘7N HA S o2k o2 ARG A2 RS, G T/ HA € (Schemes
of Arrangement)®] ¥3t A+, A-&thsty WA} SH9JE=RE, 2018 FX.

223) oA, HIWAPH A48 23(2007), 362%; 2 A, AAAT #2338 A23(2004), 432%

224) o4, HlWAMY A48 23(2007), 362%; T2 A, AAHAT A23E A25(2004), 4335

225) G| SAPS of o oo MR GALE AL E sbe, 7GR, STAT A7, Bele]
W J3f #AIE e S| AMde A AulTFxe} AEEE FHOIA Ak RYske F4 WA g

o|t}, Wikipedia, “United Kingdom company law”, https:/en.wikipedia.org/wiki/United Kingdom company law (%]

= A5 2018. 8. 13).

226) McCormack, Corporate Rescue Law (2008), at 276 et seqq.

227) 3P3AEo] =7t FRAE ] JIttd, o Fests WYY BHe oHs] 7|AEFHl 7142 & AA
g, A Y52 (Companies House, 7|99 55 % #7|Hhe o] ¥ dds & }E’r“ WAL AAE
Q% 4 9}, Pilkington, Schemes of Arrangement in Corporate Restructuring (2017), para. 3-050, fn. 63.
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228) compromise2} arrangementoﬂ et gkt WA —‘]U]T‘:‘ A ohT 22 2olxdo] §lrk; compromiset= B
25 delol et e g Aol APISAL, BBl 91 A9 IR AWshs Ao ofegol g AR
: amangementi= o8 ol EHEs} AL ofd Aol A S, el BE FAASAA FolF - 9
I, HIE BEY aAEk Zeefof ok Eet Y T QALY ol EAE 48T Wit 94*“74]
HHZﬂ"‘ 7 e 7199 AR Atele] @izt WA EA] 2 Sk SlTh; arrangement= THE FRF9] 4 EE’C
HEFAE O FRE Y6t 7199 AdaS AREATY)ohe As 2fole Aor FRAoR A9
B3 QJATH2006' A% BIAE AI895% A2, MY 1L on|E 2H5HA st Aol BastAy v Asttia
AZska] gom | dejor Fe S ATt 23S ZFURE ALY A7FE 1T Zolt(AlE 501, Re
[2010] 1 BCLC 496, para. 29), Moss/Bayfield/Al-Attar/Seife/Rosenblatt, “Giving Effect to Debt Compromise
Arrangements - Binding the Minority or Out of the Money Classes of Creditors”, in: Mallon/Waisman/Schrock et
al., Law and Practice of Restructuring in the UK and US (2017), para. 6.65; Howard/Hedger, Restructuring Law
and Practice (2014), para. 7.97, fn. 1.

229) Howard/Hedger, Restructuring Law and Practice (2014), para. 7.1.

230) Pilkington, op. cit., at 3-052.

231) arrangement®] th/go] AFET HHH 22 ofy, 7|94 0] Fx&F JRAute] AAA 20| o]Fojd
SUek i A1 Sl 2o B2 HOIR 2 armangementE AZ A Fol2 ALgHL Y EOJP_
2 394, F=t9] T, SHEEAIATY, 1999, 14%, ) 4. arrangementE T<e0] AFRA T AR
Welem G BA0E o), R ZIASIBAL] BAT AN, oA A14R 250007, 0% 22
AAL, «“G=t 7| oAt o] AT ARG, AAFE AT Al23 8 Al235(2004), 432~433%;. Scheme of arrangement=
SIAEEIAIRl 2 2, company voluntary arrangements= SIAFI QAR 2 H syl Q= BAOR g 4l T4 3]
A} 7Has) weke] TRE AT, 20139 HEE - F47Q08 T 299 H1A, 2013, 61%.

232) 20069 FAPH A|g95% A2 L arrangement A2 THE 179 F4S FH6IAY o 159 4
o7 B o] &I Wor FAS FYtorH A0 AdaS ABdche AS T %quh-
9enZ  arrangements &7 H]'E]'ET: A2 AdstA] ot

233) Moss/Bayfield/Al-Attar/Seife/Rosenblatt, op. cit., para. 6.66.
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234) Bork, Sanierungsrecht in Deutschland und England (2011), Rn. 6.3.
235) Fletcher, The Law of Insolvency (2009), para. 15-012.
236) Ibid.
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237) Ibid., para. 15-014; Windsor/Miiller-Seils/Burg, Unternechmenssanierung nach englischem Recht - company
voluntary arrangement, NZI 2007, 7 (8).

238) Piekenbrock, Empfiehlt sich angesichts der Wirtschaftskrise die Einfiihrung eines gesonderten Restrukturierungs-
verfahrens?, ZVgIRWiss 108 (2009), 242 (250), Fn. 57.

239) Association of Business Recovery Professionals, “Statement of Insolvency Practice 16: Pre-Packaged Sales in
Administrations”, 2013, http://lucasjohnson.co.uk/statement-of-insolvency-practice-16.pdf (< H5Y: 2018. 6.
13); Walton, “When is Pre-packaged Administration Appropriate? - A Theoretical Consideration”, 20 Nott. L. J.
1 (2011), at 1, fn. 1.

240) Derksen, Die Unternehmenssanierung innerhalb und auferhalb der Insolvenz (2017), S. 417~418.
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241) Re T&D Industries Plc [2000] 1 WLR 646; Re Transbus International Limited [2004] 1 WLR 2654, Fletcher,
The Law of Insolvency (2009), para. 16-151, fn. 347 A&,

242) Re DKLL Solicitors [2007] EWHC 2067 (Ch), Fletcher, op. cit.
243) Re Halliwells LLP [2010] EWHC 2036 (Ch), para. 20.

244) 4] HAL “Transfer of Undertakings (Protection of Employment) Regulations 2006, SI 2006/246 (TUPE
2006)"°]tt.

245) Walton, 20 Nott. L. J. 1 (2011), at 2.
246) Ibid., at 2~3.

247) Ibid., at 3.

248) Ibid.
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252) Association of Business Recovery Professionals, op. cit.
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A - oA - A2 (Department for Business, Energy and Industrial Strategy)2]
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253) oY, «d= 71dnkbE L] AW AR, AP AT A23E A25(2004), 427~428%;
Ehricke/Koester/Miiller-Seils, Neuerungen im englischen Unternehmensinsolvenzrecht durch den Enterprise Act
2002, NZI 2003, 409 (411).

254) olF4, 919 =&, 427%; Ehricke/Koester/Miiller-Seils, op. cit.
255) o4, 919 =8, 428%; Ehricke/Koester/Miiller-Seils, op. cit.
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256) o134, $19 +=; Bhricke/Koester/Miiller-Seils, op. cit. AAEATE {58 ZARA dubgesidart ok
T A AR AN E EARRIGIOE B 4 ke Aol WAA W01, oA, f19] B
Ehricke/Koester/Miiller-Seils, op. cit.

257) o139, $19] =5 Ehricke/Koester/Miiller-Seils, op. cit.

258) Goode, Principles of Corporate Insolvency Law (2011), para. 1-32.

259) Ibid.

260) Ibid. 8 7140l 71 A S ARe] wjzh2 dbA oz gholof] =YY 4 Qe ofH HIAY =
APERE glol HIZFAY MOl sty Fod 4 e AR s YI= T=H, bid
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1. MFARIYE SN D32 T[RRISEANR] XY

E%]'_Oﬂ/ﬂ% A1 200597} 2008~2009E 0] AA 2P 7 o] A (Code de commerce:

Joll ¥rd sl shibaatet sAAX7E Qe ZIAFAIE fIste] 20059 749 269 7]
%ﬂiﬁ‘ﬁ(Loi de sauvegarde des entreprises, Nr. 2005-845)°] A|A = A, 2006 1€ 14
FE AJBE L QIrt262) of 7]l A S U823 AR HxRe] TRoket AEo] A TabdRte]
HAE At Holtk &, AFAR! 7192 A Y (mandat ad hoc), A}
(procédure de conciliation), A 22 o2 LA}l B A XK procédure de sauvegarde)
oA AE O] o x]7} Qlrt263) 7] E -2 ThA] 2008 el oFHe] ZiAgo] Qlirt.264)
A 2 Be RN w3 AEksh] S1% AR @R 20089 129 18
ol gt 7199 HES 7Hdst7] 3 W= (Ordonnance portant réforme du droit des
entreprises en difficulté, Nr. 2008-1345)0] AR =T} o] Foto] GA| /o] Z42
f1719] 27| DANA 719A 3 7Fsde Folae Aolgirh 1A o7l o2
A7} 129 Si4]o|tt.,

@)
o)
Q
B

261) Ibid.

262) Piekenbrock, Empfiehlt sich angesichts der Wirtschaftskrise die Einfiihrung eines gesonderten Restrukturie-
rungsverfahren?, ZVgIRWiss 108 (2009), 242 (256), Fn. 108.

263) Dammann, Das neue franzdsische Insolvenzrecht, RIW 2006, 16, Fn. 2.

264) Geldmacher, Das praventive Sanierungsverfahren als Teil eines reformierten Insolvenz- und Sanierungsrechts in
Deutschland (2012), S. 91, Fn. 599; Dammann, Die Erfolgsrezepte franzosischer vorinsolvenzlicher Sanierungsverfahren,
NZI 2009, 502.
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judiciaire)7} I}, A AAE] A9, ATAE ATEE WY F ol 45%e] H

A= BlelE St QP Al611-3%). ofu] AP A A2 AANYL S 717,

A2l 19, BANBAE BT, QA2 BAAYAE ARA] FA A

265) Degenhardt, Die Reform des franzdsischen Insolvenzrechts vom 12.3.2014, NZI 2014, 433.

266) Geldmacher, Das praventive Sanierungsverfahren als Teil eines reformierten Insolvenz- und Sanierungsrechts in
Deutschland (2012). S. 90, Fn. 587.

267) Ibid., S. 90.



122 || 93 AgsEA 97

oj¢t 9
1ol k& T, %
AHSH Zﬂ611-4§). 72t |
L AxA o7 4710 £ 050, |
< AAAES] $9E FAT 5 §ict268) shel= 2t
2R FARYEAE B

bkl

Z]
4

Hh2 o]

§2>

y-Kel

A%, ol ARFoR 04 stz
SR A Tite] ACKIARS O] B whEo]
7] $l5te], xﬂﬂﬂ sfoj ¢
¥4 a3t glo] 2]

—.—4

21Hhoz

==

i}?j_ﬂjl(constatation)
(homologation)E 95t A
Slgtolcta 2] A o
RAgEths A3 ofol= At &
SfloF Sk H Ale11-8% A2,
gong, o) At g Ao o

31

268) Ibid., S. 91.
269) Dammann, NZI 2009, 502 (504).

270) Geldmacher, Das priaventive Sanierungsverfahren als Teil eines reformierten Insolvenz- und Sanierungsrechts in
Deutschland (2012). S. 91.

271) HeBel, Das vorinsolvenzliche Sanierungsverfahren (2016), S. 127.



A4 329 71D YFAELE ke

SEAIRE AAAT} 2 AR = FHAY EANTF2I(EC Regulation on Insolvency)272)9]]
A ofmfsh= EAPEARE ofyt273)

Sfet BAEAE NG 5 ATHA A620-12HE A67ZAZTA). 2, AAH &
0] FANEL ARATE BN TG 5 gl ofalg 0|t o]l oje gL d

A% % glofof sk AL oh 1, AT BAe] Aol o] olel g Zslel
gtk of) §171% 7]9le] BaAato] A glo] A3 el Hald Holers
A2 7185 Aolojof ghrham the A A SRS ntlA R ARl A%
Asto] ik, Teiuh A A} T AFAF ofn] AFEo] AsolrtY, WL 1
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R4z A AR SR Qlsto] BT (période d’observation)= o]} Xt} Tzt
Ae Aoz 671 L7HA] AEEHIL(ES ¥ Al621-3%), F A7 4T 4= SlofA]

272) A4 WA “Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on
insolvency proceedings (OJ L 141, 5. 6. 2015, p. 19)”°]tt.

273) Dammann, RIW 2006, 16, Fn. 2.

274) Ibid.

275) Geldmacher, op. cit., S. 91.

276) Dammann, RIW 2006, 16 (19).

277) HeBel, Das vorinsolvenzliche Sanierungsverfahren (2016), S. 134.

278) Roussel Galle, Réforme du droit des entreprises en difficulté (2007), para. 296.
279) Ibid., para. 297.

280) Flessner, Insolvenzverfahren ohne Insolvenz?, KTS 2010, 127 (136).
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281) Ibid.
282) Flessner, KTS 2010, 127 (136).
283) Lienhard, Procédures collectives (2011), para. 75.12.

284) Dammann, Umsetzung des EU-Richtlinienvorschlags vom 22.11.2016, in: Festschrift fiir Klaus Wimmer (2017),
S. 171~172.; Dammann, RIW 2006, 16 (19).

285) Lienhard, Procédures collectives (2011), paras. 75.18, 75.19.

286) Ibid., para. 75.25.

287) Dammann, RIW 2006, 16 (19).

288) Flessner, KTS 2010, 127 (136).

289) Dammann, Die Erfolgsrezepte franzdsischer vorinsolvenzlicher Sanierungsverfahren, NZI 2009, 502 (506).
290) Dammann, RIW 2006, 16 (19).
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291) Ibid.

292) Flessner, KTS 2010, 127 (136).

293) Geldmacher, op. cit, S. 92. o= A% 1505 9] L22Le} 27 T §2 oA} miES Sl 7| YolAL He

Qlof| oJ5] HAI=Eth Delzant/Ehret, Die Reform des franzosischen Insolvenzrechts zum 15.2.2009, ZInsO 2009,
990 (993).
294) Flessner, KTS 2010, 127 (136).



126 || 33 AasEA 97

o2 s
o B4 MBS AF] Mgl w0 i}sﬂ 7k AR A2 e 28l

HEPOR 24U Bl AT 491 AT, ol shele] et Felo] 71sie

segro 7171900 ASTIAE 97 A AANATL A5A] ofolo] B
o oL, AAte] WS HLgA|2 ARA] g}
QIck. olelg AAH0] 4 Aesty cheat 2k

ol
o
Jo
Pl
ol
l_r[
Ju
o
uH
k=l

CAFAR SlelF AN HEE WEES B

o AR ARA At P4

)
rie
o
2
ol

oli

oL

« A ANGAAE AT W AQL ST ATFA £34 §912 Fofel UE

A7
» OSAGEA EAEAY AT WAL BEY S UES @
o TR AL, 719, B e S Holgt

» A3Are] Aol GG T o

rr
-,
)
H,
o
Jo
2
ol
el

ST o BUAE nEsbA)o 2] T S QAR A g
2Ql 9FL 53 ek WAL MR T2 PARES ololt slAA ] 8

of 5h= AT WA PF3HT Uk o]F viEg o7 YA YT} ZHAAE F47

S |

<

1o

rr
rS,
r

295) Ibid., 136~137.



A4 329 71D YFAELE ke

| 127

AolE H7IdelE A9 BE 7I4elAl 2 welo] Hal vt Z3s ite] 4w
7| geate] iste] ofn] QRE ARl 232 AL AHiol”] whzel, WA 8E
Aol et BHEAolal F7HAQ1 A=A A2 o] Fo|AAL QA = Aom oA

V. 529 7|¥eldY - A=t E40E

1. MFARIE ZHOIN 52 2o18RNEl 29|

1994 1099 A M=} SE0] TAMHAZF D ASEHA] T AP (Insolvenzordnung:
InsO)°| FZE|111,296) S YAA}e} wpHAAE §A 7gsta Jlrt. 53] 2009 109
+ HY 5 xR0 35 9fet SIFE] o] gl &, 20121 TAbH o] JiA297)
EHA ZAESE SHo) Slok. &, mARF QIO Ale] SlojA Aae] e 9 24
, A2x), sPYEARe] S22 W AR1TE, Al225a%), A1EE
(Eigenverwaltung)®] 733K (722 ¥ A270ax)et 1 AALE 9ot XS 7HaskebdA] At
o] SH|E Lokl Qlty ESt SJFH AR A o]2HE H 9uFE XK Schutzschirmverfahren,
22 W AR70bZ)7F Y= At

ol
2
iy
rlo
E
Y
=
BN

SLME EAHES Hold =a4 o E7E A8 EAHA = o
ot ﬂ/‘}iﬂ‘%ﬂ(Gesetz iiber Schuldverschreibungen aus Gesamtemissionen: Schuldverschrei-
bungsgesetz) Y 279 24 E= 253 AH 25 (Gesetz zur Reorganisation von
Kreditinstituten: KredReorgG)d 2]/ dxtet 72 @ 712] o Q)& A elstyl, A4 A}9]
oA 7o) 22 Aol ot WA AR AT T1sottt

296) 199419 109 5%, BGBL. I S. 2866.
297) 4HEA9 shuE SUHAHESD 7198 7S QIR WHE(Gesetz zur weiteren Erleichterung der
Sanierung von Unternehmen: ESUG, 7. Dezember 2011, BGBL I S. 2582)° Al1Zo] 9|5le] TAtio] ZiA =9l
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298) Paulus/Knecht in Paulus/Knecht et al., Gerichtliche Sanierung (2018), § 1 Rn. 126.

299) Ibid., § 1 Rn. 5, 149, 274. A vl A0l v o) oI5, G=+2] company voluntary arrangement@} LA
9] conciliation E+= procedure de sauvegarde™} -2 LEAF A QJ AAXE dropgo|z] ¢ke Zo|tt, Zipperer in
Uhlenbruck et al., InsO (2015), § 270b Rn. 5. H92EA} Lol st LA 7149 =Y AHoke B oubdat

o4 SAAel S Aol BAET Aele] Folote YPEE Ao, WAL B HF
FTE HBog ofyj= JAE Q) Heh Z}Kﬂ‘d' Z1-2 Braun, Die vorinsolvenzliche Sanierung von Unternehmen
(2015), S. 79 Fn. 307 ZZ.

300) Wahlers, Ausgestaltung und Erforderlichkeit eines vorinsolvenzlichen Sanierungsverfahrens (2016), S. 205.

301) Graf-Schlicker in Graf-Schlicker et al., InsO (2014), § 270b Rn. 1.
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ofu) ARARE Aol that AAND 2H o] FAG AAAA FAZ AL 5 Uk
(AT A270b% A2, ABAHE 71 Gl AT ztet 4 FhgAe] e
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olefet FHAL WU Heke dol FWA, AR Sz e 1AL B

O]: ]—1:]— 304)

Aape] Aol e F olet BT WY HAFA YA ZWIA WYL oW
A AT 917 SpobA, S AANA BAA 0] BAHTENS) BAH O A

302) Paulus/Knecht, op. cit., § 1 Rn. 150.

303) o|¢} THAste] HY %’—E’lﬂﬂ]/\]‘ﬁ(lnstitut der Wirtschaftspriifer: IDW)= ©]2H} IDW-31(Verlautbarungen) &
TESHL QloH, I FoAE FRASAAE] EE(IDW Standards: IDW Sy SAJA L] SFARKIDW S 2),
SAA AAIS] QFARKIDW S 6), =APH A270bzo] B FHAIDW S 9), ZATIA A1) EA4) Bt
(IDW S 11) 52 A Ut IDW, “IDW Verlautbarungen”, https:/www.idw. de/act1on/1dw/ver1autbarungen/
45422/.....015F Y2k (F2 H54D: 2018. 10. 16). SHATE A3AR] FHA7E FRAB AR A] AASh= EF
2 84 RSt S| A AlAK(Sanierungsgutachten) ] QAN Ol A A|3floF sF= A2 ofUt}, Paulus/Knecht, op.
cit, § 1 Rn. 278. 3, 2 A i Ae] wefoM e H7ae] AL FANAALE] S| 2PA A A 9
[TAHIDW S 6)3 T2 A9 a7 Algte] dAJafoF sk 22 ohd#kal Bl 9lth, BGH, Urteil vom 12.
5. 2016, IX ZR 65/14, Tz. 19.

304) Wahlers, op. cit., S. 206.

305) Kern in Kirchhof/Stiirner/Eidenmiiller et al., Miinchener Kommentar InsO (2014), § 270b Rn. 101.
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306) Wahlers, op. cit., S. 205.
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307) Schluck-Amend, Vorinsolvenzliche Unternehmenssanierung, ZRP 2017, 6.

308) Paulus/Knecht, op. cit., § 1 Rn. 119.

309) UndritzZKnof in Kiibler et al., Handbuch Restrukturierung in der Insolvenz (2015), § 3 Rn. 8. o]} &7 Ap7]=}
AL, Brefjotal, F3E3] 5 ATl B Rt 5 PAPEAFS] o] oAl Paulus/Knecht, op. cit,,
§ 1 Rn. 123; Undritz/Knof, op. cit, § 3 Rn. 10 FZ.

310) Undritz/Knof, op. cit, § 3 Rn. 9.

311) Paulus/Knecht, op. cit., § 1 Rn. 122.

312) Undritz/Knof, op. cit., § 3 Rn. 228.

313) Ihid.

314) Paulus/Knecht, op. cit., § 1 Rn. 134.
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315) Derksen, Die Unternehmenssanierung innerhalb und auBerhalb der Insolvenz (2017), S. 389.
316) Paulus/Knecht, op. cit., § 1 Rn. 134.
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