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Abstract

Community Property System and Gift Tax

Lee, Dong-Sik*

Marriage forms a minimal social unit. Marriage can affect not only relative
relationship but also possession of property. Regarding legal issues related to
marriage, mainly the civil law, especially the family law section, regulates.
However, marriage has also a significant legal effect in terms of taxation.
This article deals with the taxation of gift tax among them. In Korea, if you
give more than 600 million won in assets to your husband and wife, the
donee must pay the gift tax. However, there has been little research into the
influence of the marital property system on the taxation of gift tax on the
donation between married couples.

There are two legislative approaches to the attribution of property held by
married couples. The one is separate property system, the other is community
property system. Under separate property system, husband and wife own
property separately. The community property system recognizes marital
property of married couple as a common property of married couple. The
legal property system in Korea is separate property system. However, married
couples can adopt the community property system as a marital property
system by their agreement. Currently, most Korean couples are subject to
separate property system as a marital property system.

There is no legal problem to levy the gift tax on the donation between
couples who are subject to separate property system. The problem is the
donation of asset between couples who are subject to the community
property system. In community property system, most property acquired

during marriage (except for gifts or inheritances) is considered community

* Professor of Law school, Kyungpook Naitonal University
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property. community property means property owned jointly by both partners.
Some argue that the gift tax can not be taxed between married couples who
are subject to the community property system. In this paper, we examine

whether these arguments are valid.

Key Words : Gift tax, Marriage settlement, Seperate property
system, Community property system, Civil Law and
Tax Law
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