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Abstract

I. Backgrounds and Purposes

» Legislative evaluation of types of unfair competition practices

O Amendment of Act on Prevention of Unfair Competition and Protection of Trade
Secrets (‘KA’ mok)
- Revised by Law No. 11963 on July 30, 2013 and enforced from January 31, 2014
- Establishment of Supplementary General Provisions
- Regulation of acts that infringe on the economic interests of others by unauthorized
use of performance made by a substantial investment or effort of others for their
own business in ways contrary to fair commercial practices or competitive order
O Amendment of Act on Prevention of Unfair Competition and Protection of Trade
Secrets (‘CHA’ mok)
- Revised by Law No. 15580 on April 17, 2018 and enforced on July 18, 2018
- New idea protection clause
- Regulation of conduct that illegally uses the technical or business idea of another
person for business profit of himself or third party in violation of the purpose of

providing it,
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O The creation of the type of unfair competition practices as described above reflects
the demand for improvement of new technology development and unfair competition
behavior due to market changes, but it is criticized because of abstraction of legal
requirements and possibility of intellectual property rights’s disability, So the report
are as to confirm the evaluation of whether the legislative purpose of the regulation

is fully achieved.

» Legislative assessment of trade secret concepts

O Amendment of Act on Prevention of Unfair Competition and Protection of Trade
Secrets (Definition of Trade Secrets)

- Amended by Law No. 13081 on January 28, 2015 and enforced on January 28, 2015

- Amendment of “significant efforts” in the definition of trade secrets to “reasonable
efforts”

- The Act on the Prevention of Unfair Competition and the Protection of Trade
Secrets has been amended with the aim of strengthening the protection of trade
secrets and alleviating the difficulties of proving the trade secret holders.

O The amendment of the trade secret requirement of the Trade Secret Protection Act
is a legislation in accordance with the interpretation theory of case law in the case
of foreign countries such as Japan. The scope of protection of the trade secret and
“reasonable effort” through normative, comparative and judicial data "To assess the
practical significance of the requirements, to assess whether they are practically
applied, and to assess the effectiveness of the revised objectives by judging the
contribution of the enterprise activity through domestic statistics before and after

the revision.



II. Major Content

» Legislative evaluation of types of unfair competition practices

O Normative evaluation
- Legal evaluation of the main content of the relevant clause on unfair competition
practices, deriving limitations such as its significance, function, ability and
dysfunction, and evaluating whether the prescribed laws are systematically
compatible with the related laws
- Investigate and analyze the contents and cases of related laws in Germany, USA,
Japan, China, etc., to draw out common points and differentiation points, and
identify implications for improvement in domestic legal system
O Empirical evaluation
- By analyzing data from three perspectives on each type of newly created unfair
competition practices (1) Evaluation based on social statistics such as industry, (2)
Evaluation based on precedents, and (3) Evaluation based on media Analyze how

the revision has had an empirical impact

» Legislative assessment of trade secret concepts

O Normative evaluation
- Describe the legal system of the trade secret protection law and evaluate the

purpose and justification of the revised law.

SINYISUI YOIEasal UoieSIBal ealoy 1
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- Focusing on the significance, function, and dysfunction of the amendment through
the legislative background and legislative intent in revising from a “considerable”
effort to a “reasonable” effort; Identify possible implications

O Empirical evaluation

- The definition of the revised business secret is based on (1) evaluation based on
social statistics such as industry, (2) evaluation based on precedent, and (3)
evaluation based on media. By analyzing data from three perspectives, Analyze

how it has affected empirically

II. Results of legislative evaluation

» Legislative evaluation of types of unfair competition practices

O Unauthorized use of performance of others (‘KA’ mok)

- After the revision of the law, there was a tendency of the market to respond to
unfair competition act in disputes in various market areas. This tendency was also
explained by the fact that the proportion of cases claiming on the basis of ‘KA’
mok Since it is higher than the proportion of cases, it is judged to be effective
for the purpose of amendment

- ‘KA’ mok is expected to enable judicial settlement over a long period of time
by using the general provisions in the situation where the protection gap that can
not be protected by the existing intellectual property law and unfair competition

prevention law can not be narrowed immediately. In order to ensure the possibility



of foreseeing in accordance with the legislative intent, it is important to
appropriately regulate the scope of application, and it is necessary to clarify the
relationship with intellectual property rights

- In order to dissipate the concern of expanding the practice, it is necessary to work
on the type of “special circumstances” that can affirm the judgment of illegality,
that is, Rated as

O Illegal use of idea (‘CHA’ mok)

- Since ‘CHA’ mok does not have direct precedent or foreign legislation as opposed
to ‘CHA’ mok performance practice, the interpretation of ‘CHA’ mok regulations,
ie, ‘information containing technical or business ideas of others with economic
value’ and It is estimated that specific requirements corresponding to ‘fraudulent
use’ should be materialized through future judgments.

- Since social interest is also recovering to its previous level after temporary interest,

it is considered necessary to continuously raise social interest.

» Legislative assessment of trade secret concepts

O Normative evaluation
- It is difficult to judge whether or not the proof of confidentiality is alleviated by
the amendment and it is useful for the relief of infringement after the amendment
of the definition of trade secret, A part of the rational effort to judge rationality for
individual actions is similar to the reasonable requirements of the United States,
taking into account the appropriateness of the interests of protected trade secrets and

the cost of protected measures that are put in place, And that it should be interpreted

SINYISUI YOIEasal UoieSIBal ealoy 1
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as a lower level of confidentiality, as it is evaluated in the same way as the Japanese
judging method. In other words, the revision of the law opened the possibility of
being interpreted as a relaxed requirement of confidentiality.

- The perception of the media has also been pointed out in various aspects according
to the issues in the industry such as electronics, semiconductors, and automobiles
related to technology leakage and trade secrets, and it has become an issue in online.
After the revision in 2015, we could see that interest was becoming clearer with a
more concrete expression, and readers who read the articles according to the relaxed
requirements could easily understand and convey the explanation with 'minimal

efforts' And that it is effective in helping to understand trade secrets.

» Key Words : Unfair competition, Trade secret, Defend Trade Secrets Act(DTSA),
Tort, Intellectual property, Patent, Technological information, Trade
dress, Misappropriation tort, Protection of Idea, Efforts that are
reasonable, Reasonable measures, Technology hijacking, Idea theft
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