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Abstract

I. Backgrounds and Purposes

O Climate change precipitates unprecedented environmental changes and exacerbates
living conditions and, therefore, human mobility is becoming real and expected to

accelerate in the future.

O The international society has paid attention to the human rights vulnerability of
environmental migrants and requested individual countries to take appropriate
legislative and administrative measures to protect the human rights of environmental

migrants.

O In spite of the possibility of influx of environmental migrants into the Korea, the

Korean legislation do not provide the legal status and rights for them.

O With regard to the legal status and rights of the environment migrants, this report
tries to review the problems and improvements of domestic legislation through a

human rights-based approach.

II. Scope

O This report will focus on the entry and stay status of environment migrants and their
accompanying treatment and rights in the international human mobility due to climate

change.
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M. Major Content
O Human mobility due to climate change

- Climate change has incurred global warming, thawing of ice glaciers, sea level rise,
drought, desertification and water shortages and increased intensity and frequency of

natural disasters.

- Due to poor living conditions and a significant difficulty in sustaining the livelihoods,
human mobility has emerged particularly in South Asia, small islands countries of

the South Pacific, African Sahel belt and Central America.
O Concept of environment migrants

- There were early attempts to protect migrants regarding climate change as
environment refugees, but they failed because the refugees under the Refugee
Convention must be satisfied with the requirements such as persecution,

well-founded fear, persecution based on ethnicity, religion, or nationality, etc.

- The concept of displacement does not fit to migration regarding climate change in
that the displacement covers only internal mobility and compulsory or forced human

mobility.

- Environmental migrants have been recently considered as the most suitable term for
human mobility due to climate change on the grounds that the term of environmental

migrants includes the cause of human mobility, that is, climate change and covers



both domestic and international human mobility and voluntary and involuntary

mobility.

O International law and foreign legislation concerning the protection of environment

migrants

- Despite the universal perception of human rights protection for the environment
migrants, the international community has not yet adopted any legally binding
treaties for the human rights protection of environmental migrants and recommended
states parties to take effective legislative and administrative measures for human

rights protection of the environmental migrants.

- In New Zealand, the court once held towards approving the legal status of entry and
stay for environmental migrants but the judgment has been contradicted by the
following judgements and, accordingly, the progressive new government announced

to introduce the humanitarian visa system for environmental migrants last year.

- Domestic laws of the United States, Sweden, and Finland provide the visa system
permitting entry and stay of foreigners in connection with natural disasters and, these

provisions is possible to apply to environmental migrants.
O Status and problems of domestic legislation

- In spite of the possibility of influx of environmental migrants into the country, the
Korean legal system does not provide for the legal status and rights of environmental

migrants.

SINISUI YO128S9.) UONE(SIBa| 82103 *
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- With regard to entry and stay, it may be discussed whether the Immigration Act can
apply the non-specialized long-term residency visa related to foreign workers to
environmental migrants, but this is not reasonable from the perspective of the legal

purpose and practices of that visa system.

It is also possible to consider applying the humanitarian sojourners provisions under
the Refugee Act, but it is not appropriate to expand the application of the Act in
that the system is regarded as a supplementation of refugee recognition and the

purpose of the Act is related to the human rights protection for refugees.

It is not appropriate to directly apply the articles regarding the treatment and rights
of refugees during their stay to environmental migrants but the provisions for the
treatment and rights of humanitarian sojourners could be a good reference for
suggesting legal improvements regarding environmental migrants on the ground that
humanitarian sojourners and environmental migrants need to be protected due to
similar conditions such as inhumane treatment or punishment and threat to life or

liberty.

Despite the common characteristic in terms of migration due to natural disasters,
there is no room to apply the provisions of the Disasters Safety Framework Act and
the Dam Construction Act to environmental migrants because these acts are aimed

at owners or residents in the specific areas.



O Improvements of Korean legislation

- Discussions regarding the legal status and rights of environmental migrants should

be discussed from a human rights-based perspective.

- The Immigration Act needs to newly adopt a humanitarian visa system for
environmental migrants who are unable to maintain their livelihood in their own

country or residential country due to climate change.

- New system regarding humanitarian visa for environmental migrants should be
prepared to include how to designate a country, how to set a limit on the number
of visa, who has the decision power regarding applications and complaints, and how

long they can stay in Korea.

- New system regarding humanitarian visa for environmental migrants should also be
considered for the protection of procedural rights such as the right to notification,
the right to statement and the right to appeal, and for permitting employment

activities during their stay.

- Finally, if the humanitarian visa system is established for the environmental migrants,
a legal system for promoting public awareness and implementing education should

be prepared.

» Key Words : Environmental Migrants, Environmental Refugees, Climate Change,
Human Rights Law, Immigration Act
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3) See IPCC, Climate Change 2013: The Physical Science Basis 126, available at
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8) See IPCC, Climate Change 2007: The Physical Science Basis, Summary for Policymakers 13 (2007).

9) See id.
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10) See Sarah La Trobe, Climate and Poverty 12 (2002).

11) See Nigel Amell et al., Freshwater Resources and Their Management in IPCC: Impacts, Adaptation and
Vulnerability 323-34 (2007).

12) See id.

13) See Her Majesty’s Treasury, Stern Review Report on the Economics of Climate Change 63 (2006).

14) See id.

15) See id.
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17) See supra note 13 at 64 and 105.

18) See Frank Biermann & Ingrid Boas, Protecting climate Refugees: The Case for a Global Protocol, Environment
(Dec. 2008).
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(2007).

21) See Angela Williams, Promoting Justice Within the International Legal System: Prospects for Climate Refugees,
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J. Richardson et al. eds., 2009).
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Countries, ABS-CBN News (Sep. 15, 2008).
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24) See Rachel Warren et. al., Understanding the Regional Impacts of Climate Change: Research Report Prepared
for the Stern Review on the Economics of Climate Change 16 (2006).
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7| Hstet Pt A2 QA olss WA= Zetdo] HY|E sk, UN
HHA 7R 9] AGHQ Ve AAstlrt. A, 715 HstR <lel] Z<, =AY, H
&, AT 5 A2 (sudden-onset) ZFAARHS] 2 B A Sk tiytie] 1A
oF = Qlrk. Brof mEwd 20081 3¢]4 2013 Atolof] WA ZFFAY 2pA
Ashet Q88 A o5 85%7F 715-ek TE Ao, At 2,7007 e

ASo] 715 B PO ol TSItk B9 olsh 2L ALY A=

29) See Collin P. Kelly et. al., Climate Change in the Fertile Crescent and Implications of the Recent Syrian
Drought, PNAS Vol 112 No. 12 (Mar. 17, 2015), available at http://www.pnas.org/content/112/11/3241. (Last visit
was Oct. 30, 2018)

30) See Mostafa Mahmud Nasar, Climate Change, Environmental Degradation, and Migration: A Complex Nexus,
36 Wm. & Mary Envtl. L. & Pol’y Rev. 713, 740 (Spring 2012).

31) See 10M, 2015 Global Migration Trends: Factsheet 12 (2015).
32) See Int’l Displacement Monitoring Center, Global Estimate 36 (Sep. 2014).
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2717884 Q1 (hydro-meteorological) AF710] thEEC|H, 7|33 o|Fof QlojA T4

7} 67%, FZol 32%°l EorTt)

=4, 7ha, AFEE = B AR 5 22 HAAR (slow-onset) B3 Rt 4t
R Q% o5e] £/} Hek ol2ig A o5 AU ofulolA] ZA o] (forced
displacemen)ol= 7] ST @ AZA|GIA ] o] BrKss] Aol it
2 AYRALE Aobrlr] 919 ot Aolck olelat ol#2] A ANH A
ol sigd sk ok A7 Hotmelzt AFd Aol B8 Az & 4 Ak =
At gl s As o2 7157 B7hs R Aol A olFoldt GFAR ol FR
T2 Aot
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AR, FEL] F2]Ql £A40] ¢ 7| et QI Q14 ofFo] WAyt 53] #4
TN E=RS] 7 RS AAKSIDS: Sinking of [small] Island Developing States)™} 34+ 0]
Ark. A AARCRE ol sfFEE =7t= EREE -t 52700139

9, S7hE A A Qs AR AFRAGeR 44T
Sof St As) AG o2 RE du] Agle] 27 A0
QAT A9l webe GrAoR I 0%z olojd S& gt
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A A
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33) See id.

34) See Human Rights Council, Annual Report of the UN High Commissioner for Human Rights and Report of the
OHCHR and the Secretary-General: The Slow Onset Effects of Climate Change and Human Rights Protection for
Cross-Boarder Migrants, A/HRC/37/CRP.4, para. 5 (Mar. 22, 2018).

35) See UN Dep. of Economic and Social Affairs, Population and Development in SIDS 2014, available at
http://www.un.org/en/development/desa/population/publications/pdf/environment/SID_%202014_%20wallchart.pdf.
(Last visit was Oct. 30, 2018)

36) See supra note 34 at para. 95.
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1. EEeIFTe g

Bo] 914 o]5-e Hitroln FHAe S| ofs) Washs Zoltt, 1)
2 Qs o] s 214 o] 9] shke] o|uke AR EWHLh] Bk o]

7|13tz Q5| o] FshE AFECl High A Be Podo] A7|EHA X7
=& “71% d(climate refugees)” = “2Hd W (environmental refugees)’©]2tal T
Sto] dalo = X0 2915 Fofstal @ E HAste = ol Al 715 drlo]
Lol= 19709 e 5A5HA+=T,37 198519 UNEP(UN Environmental Programme)
7FQ1 Essam El-HinnawiZ} ZH:19] 2 AP8)0f| 4] < Gl gl «7]19 dni»olghs &
RBSPEARE 2702 WA ol4a elsly] ARt o HEA Wl
Fo WA S0l olgs Hest s AR I FEstofor o 2 dilo] Z]9jd
ot @K Convention relating to the Status of Refugees, O[5} “AU PSP T = “Refugee

Convention™/) A1k 1] el Bto] Aelstn g, “Q1F, FiL, 34

_4

2o
19 gt fo orr of

el @

37) See European Parliament, The Concept of ‘Climate Refugee’: Towards a Possible Definition 4 (May 2018),
available at http://www.europarl.europa.eu/RegData/etudes/BRIE/2018/621893/EPRS BRI(2018)621893 EN.pdf.
(Last visit was Oct. 30, 2018)

38) See Essam El-Hinnawi, Environmental Refugees (UNEP, 1985). It defines ‘environmental refugees’ or ‘climate
refugees’ as “those people who have been force to leave their traditional habitat, temporarily or permanently,
because of marked environmental disruption (national and/or triggered by people) that jeopardized their existence
and/or seriously affected the quality of their life.”

39) See supra note 37.

40) See Convention relating to the Status of Refugees, UN T. S. Vol. 189 p. 137, adopted on July 28, 1951, entered
into force on Apr. 22, 1954.
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=4 Aelge] PHY A8 B A4 o urslo] ol wi A9 Bl
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o A1z4 Halo| i

[Alny person who -+ owing to wellfounded | “H[2] -+ UF, T, =4
fear of being persecuted for reasons of race, | IFHTC] Y A& T= AX

=]
religion, nationality, membership of a particular | -2

Hels TS et qlohe S ol
social group or political opinion, is outside the | 7} = FER Q5] =&=- v QlE A2
%

country of his nationality and is unable or, | Al I =8=2] H3E WS 4 gAY T
owing to such fear, is unwilling to avail | 123t FEZ 9lote] 11 =& =] HIE
himself of the protection of that country; or | ¥= ZS ¥otA] ofdot= 24 9 o] ARA

who, not having a nationality and being outside | 2] J}EH =7 Hholl Sl FAztE2A
==

e
o]

the country of his former habitual residence as | 9] A =7I2 Eobd 4= gAY T+ 11
a result of such events, is unable or, owing to | B{$t FEZ QIst] FHY AFF=7t2 Foprt
such fear, is unwilling to return to it. + A& YA opshe A5 Wi

<EA: & 42>

oy Wl o 22 vl 7HA] AEA®7E itk Hisl(persecution), SRt
2A7} Q= 3 (well-founded fear), THAl 712 WISl ARGEA Q] C1F 1, 2] EAA}
ST A AR B BAA O, FAS Be T4 A5 gl oA =45
EE FA AT HEE WS 4 QAU BEVE 94 o2 2ol 2zlolcha) Uil
° %827 (non-refoulement)3)7} BAHL EZo]| AL 9} BAF

Hog o)A RARE 2% A4 9 AU dajmet opt Asld @ 444

l

41) See Art. 1 of the Refugee Convention.

42) 249, SR vrele) ol UHlo) AT AAAA (U4 - FEL B, 2011) 114155 .

43) See Art. 33(1) of the Refugee Convention. It says that “[n]Jo Contracting State shall expel or return (“refouler”)
a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened
on account of his race, religion, nationality, membership of a particular social group or political opinion.”
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Uelw )] whRole olsk e Wl 9] Q4] AL s dle] o] that
o AZshA Hsake ol BuFolct
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7|59
d LH A H S A A e Pste] =3to] Hojgtt. %‘%“J dRlo s Qe

Foie Asle ofrltthas v 7 SRspt A7F Bl o) 4 - g He dgos

Aek 2AA0R e B lune Ad Bolte 48

A3 % gtk BolFule] o] %o o] % Hﬂs}a} oﬂ A T 0|7 Bl
7

rC HoaX e o
o,
2
It

= =9, UN WR17|7HUNHCR: UN High Commissioner for Refugees)= 7] H3}

olglo] Q] o]Fol= Ao el HMAol} Z&o] SEtE]|R] ¢k 3 UnlEokAr
Rog % 4 Qe U4E AL ko)

e B I GREe Yo A3 SoiE Q1% £1, 34, 54

Al Y AR Be AAE it 22 oA 7}ZH AHFE Ql5le —aﬂ%

44) Ao, 219 B¢ "L (EE A14408%F, 2016. 12. 209 717 H A@)] whet dRle® IHE A
eodulyl re Lzrog /\].QJEXFO e 2~ o]‘r, Syl A weEe HAERer)

45) See e.g. James C. Hathaway & Michelle Foster, The Law of Refugee Status, 294 (2nd ed., 2014); 744, dHl 9]
QA3 ZAFVAIA GHlage] B AR, delo] AP TAAARAY - FEIL B, 2011, 1885
46) See e.g. Julia Toscano, Climate Change Displacement and Forced Migration: An International Crisis, 6 Ariz.
J. Envtl. L.&Pol’y 457, 477 (Nov. 23, 2015); Kara K. Moberg, Extending Refugee Definitions to Cover
Environmentally Displaced Persons Displaces Necessary Protection, 94 lowa L. Rev. 1107, 1121 (Mar. 2009),
Suzette Brooks Masters, Environmentally Induced Migration: Beyond a Culture of Reaction, 14 Geo. Immigr. L.J.

855, 867 (Summer 2000).

47) See e.g. UNHCR, The Environment & Climate Change, 9 (Oct. 2015); UNHCR., Climate Change and Disaster
Displacement: An Overview of UNHCR’s Role 7 (2017), available at http://www.unhcr.org/protection/environ-
ment/5975e6¢f7/climate-change-disaster-displacement-overview-unhcrs-role.html. (Last visit was Oct. 30, 2018)
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o] AEelA B8 4Ze mRlths SRelq Bl glrkn FAsH AsE
Q8 A FUT Aol 917l tstel 1%, 4, o] Sof uet AFoR 1

s YA AR
o 22 THl 7HA] AbRel

(on account of)*49)2} ¢

% FAS A7) ke Teit Fofslelor & AL of
a7fste] B} ARk Sulolt. of7]olA “Aste]
Fe A9, A% 50] A7t Hrelar] Wglel 717} sofof gt
L ofnfojct. 75} ZulelA AmE u, 4, A%, AHH s vEe] RA@yol
Ao AR B Sk e Aoln A3 thAl 1A delel] Abget TiE Ay

AEoh st A% AF o)) Aasle] Yul Ade ARSI ofeke Aoltt,

Ol

I

Qofste] & wf, ol Aoy drlo g Ao 2|95 sk l= 44| &
wnle] e Rlgeol] et BEsisel g, %-81 o 717 ARl 273 Skt
lofof stk 7d 847t ol RS drlo R & 4= 9l=rtet fedsto] A= Sl
AEHoz FAIWNT ° ﬂwg . e el silel FAa] et sl

2 2 aly ]—_rL(UN High Commissioner of Refugee)= sAHo|F
12 87 Ynlos o 9 Hasiele 20 el 3405 W) 92 5017 ek

b

StH, 7|3Hsts QIgH Q14 olFi} yedste] “SUlAFRI(IDP: internally displaced
persons)”°|2hE 015 AHESP | . A (displacement)ol2hs &1 A7 <2 o
2 7AIAQ] o5 (movement that are described predominately force)”S)-S& 5ok Ho2
AL} of2fgt SHol ] Fualge] B UN A= ¥(UN Guiding Principle on
Internal Displacement)s?) GA] FU GRS vZpd A 0 2 AF2E yuhs A2

A tol o] 94 oFom B grksy

48) See Kara K. Mober, supra note 46 at 1125.

49) See at 1126.

50) See UNHCR, supra note 47.

51) See supra note 000 (Human Rights Council, The Slow Onset) at para. 16 (Mar. 22, 2018).

52) See Economic and Social Council, Report of the Representative of the SG on the Guiding Principles on Internal
Displacement, E/CN.4/1998/53/Add.2 (Feb. 11, 1998).

53) See id at 5.
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Internally displaced persons are persons or | =UAEFT2 E5] T
groups of persons who have been forced or | AHEfl, Q1@ s =2 4
obliged to flee or to leave their homes or | 3|9 Ay} Ex o]E mls}r %’43]'01 HE
places of habitual residence, in particular as a | AAFA|A DoAY H = 4

result of or in order to avoid the effects of | A== AFd EE 70‘:}0]1]1_]' =74& "ol
armed conflict, situations of generalized | UA]= &2 ARgo|u Hoh-S weltt

violence, violations of human rights or natural

_;

or human-made disasters, and who have not
crossed an internationally recognized State

border

<EA: "z 4>

AT A 715tz QIR 914 olFs ATshylol AgetA] e Sl Sl

AR Afsthg Zgtstal A el 715

HsPt o7l sfgd & Sl A7 olEoltt. 7'tz Qlste] 2 Ao Hket
Arrt SHEE @40] Uehd2 on| At viel 2. ShARh ofEre] BE 7| SHe

WA= =20 oJ2]7} Qlek. Asfel] TeliA oFx7kA] H A

A Aol “F2F2A"(sudden)” AF19] 7

l 511%*%4.54) 7|5 /Hsto] ofet ARS2 AA] A E = A7t JFsH] dzel ol

<t sidol=td Asie] Ade] 7S et fdHor ZAE|E offE Aot 28 =

—ﬁi&

54) See 15 U.S. Code § 632(k). It says that;

(1) For the purposes of this chapter, the term “disaster” means a sudden event which causes severe damage
including, but not limited to, floods, hurricanes, tornadoes, earthquakes, fires, explosions, volcanoes,
windstorms, landslides or mudslides, tidal waves, commercial fishery failures or fishery resource disasters
(as determined by the Secretary of Commerce under section 4107(b) of title 16), ocean conditions resulting
in the closure of customary fishing waters, riots, civil disorders or other catastrophes, except it does not
include economic dislocations.

(2) For purposes of section 636(b)(2) of this title, the term “disaster” includes—

(A) drought;

(B) below average water levels in the Great Lakes, or on any body of water in the United States that supports
commerce by small business concerns; and

(C) ice storms and blizzards.
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ZT ol AMREE= o] F sh= HERE «7| S A3 (climate displaced person)” F+=
“2}7 A3 (environmental displaced person)’©]t}. 7] F= <@k o] LJtE| o] QlojA
7|1 SHEE It Q1A o]59 EAE vt 4= Q= S A LL St EgF &t

= UAF(IDP) = 22 ‘=(internally) ol A 9] 914 o]F

q of st QA oz
A FAHR 1A o] 57| EFT 4= glo] 7| THEIE QIgH Q1A o]F2] EAo] A A|
717] Agsict. 12yt 3K (displacementy ©|2t= JHEHER Qlsto] ZFAAQ] o]

55) See UN GA, Report of the International Law Commission, A/71/10, 12-73 (2016).

56) See Article 3 of the Draft Articles sayst that “--- “disaster” means a calamitous event or series of events resulting
in widespread loss of life, great human suffering and distress, mass displacement, or large-scale material or
environmental damage, thereby seriously disrupting the functioning of society...”
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2]
2]
Tl(environmental migrants)”©]T}. ‘0] (migration)’of] T3t 2 A Ol= o]F 1 FAt
Z
T

7dolF

=i}
=

5
71£9] A8 RS E 93t =4 ¥9KInternational Convention on the Protection of the
Z5h= o] dukdoltt = goF A2 o]F
2ejug A o)zl

7)ot
2]t
Rights of All Migrants Workers and Members of their Families, ©]5} “o|F=-5 A}k

£ “ICPMW?SDO A &
FAROR Bolaka gt
Families, UN T.S. Vol. 2220, p. 3, A/RES/45/158, adopted on Dec. 18, 1990, entered into force on July 1, 2003
1. The term "migrant worker" refers to a person who is to be engaged, is engaged or has been engaged in

=g 58)
57) See International Convention on the Protection for the Rights of All Migrant Workers and Members of their

58) See Art. 2 of the ICPMW. It says that

1"
(a) The term "frontier worker" refers to a migrant worker who retains his or her habitual residence in a

For the purposes of the present Convention
a remunerated activity in a State of which he or she is not a national
neighbouring State to which he or she normally returns every day or at least once a week

2.
which includes a fisherman, refers to a migrant worker employed on board a vessel

" H
"
(b) The term "seasonal worker" refers to a migrant worker whose work by its character is dependent on

seasonal conditions and is performed only during part of the year:
(d) The term "worker on an offshore installation" refers to a migrant worker employed on an offshore

(c) The term "seafarer

"
. i
registered in a State of which he or she is not a national
installation that is under the jurisdiction of a State of which he or she is not a national
"
one State, has to travel to another State or States for short periods, owing to the nature of his or her
(f) The term "project-tied worker" refers to a migrant worker admitted to a State of employment for a

(e) The term "itinerant worker" refers to a migrant worker who, having his or her habitual residence in
occupation
defined period to work solely on a specific project being carried out in that State by his or her
employer:
(g) The term "specified-employment worker" refers to a migrant worker:
(i) Who has been sent by his or her employer for a restricted and defined period of time to a State
of employment to undertake a specific assignment or duty; or
(i) Who engages for a restricted and defined period of time in work that requires professional
(iii) Who, upon the request of his or her employer in the State of employment, engages for a restricted

commercial, technical or other highly specialized skill; or

from the State of employment either at the expiration of his or her authorized period of stay, or
(h) The term "self-employed worker" refers to a migrant worker who is engaged in a remunerated activity

and defined period of time in work whose nature is transitory or brief, and who is required to depart
earlier if he or she no longer undertakes that specific assignment or duty or engages in that work
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< FTHCR "oy §F2 StellA AHA I ustellq et el ddE 7R

= AF(any person who lives temporarily or permanently in a country where he or she

was not born, and has acquired some significant social ties to this country)”59)-2 Y=L},
e AAR Q1A o5} QP W, o)k ek 2y AaH 7)Ao

2 o] A o] 52 WKL olrken § Ueprt o]k “RF oz AHolAlE

AR 1YL slo] $As] AAolAE ohr o EAE Tt Adolthe

o5t A o) ol G A ot FAE BF obE 4 Gl AHE
I}, o7} Ra AEHSl o] o] TG & fofol] P F sl Qg Q1
o5t o] Moz AHAQ Q1A o] For & 4 gle HFolE A8 & s A
7} k] of2)7} QLA G AT Hhel Zo] ol 0] AW A Stefstol Hst
37 Qlet o)At} UN 7]3#o]u IOM(International Organization of Migration)2 e HME

-~

719-50] 719tz QIgh 914 o]Fof SlojA] eolFrloldl= g5 Wol ARESt
o, “=AZRI o]F= FF o] FAAQ ol F} ¢ds] APl o] 5t A%
w2b 9PASHCH(international migration often takes place along a continuum between

movement that is explicitly forced and that which is entirely voluntary)*62)1 ¢14]3+0 24
o7k WESHs A Q14 ool SAS IRstelt AFS Mol gl

otherwise than under acontract of employment and who earns his or her living through this activity
normally working alone or together with members of his or her family, and to any other migrant worker
recognized as self-employed by applicable legislation of the State of employment or bilateral or
multilateral agreements.

59) See e.g. UNESCO, Migrant/Migration, available at
http://www.unesco.org/new/en/social-and-human-sciences/themes/international-migration/glossary/migrant/. (Last visit
was Oct. 30, 2018)

60) See supra note 37.

61) See supra note 34 at 8.

62) See supra note 34 at para. 16.
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63) See Camilo Boano, Roger Zetter & Tim Morris, Force Migration Policy Briefing 1: Environmentally Displaced
People - Understanding the Linkages between Environmental Change, Livelihood and Forced Migration, 12
(Refugee Study Centre University of Oxford, Nov. 2008).

64) See id.
65) See supra note 34 at paras. 79 & 8l.
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60T go] AR A A E7e] T WE Fo] He A TSk 20099
Aol 22 otk Aila)Z 18] S o] FEAlA QIR o] Tt vEo|A Q]
At B2 Q15 45,000 Ho] =R 055369

@ =Y =427

HEYE TA=7E FA] 7|5 HS o] Hi-g- FoFgt 2| H o g A o]= QIjh ¢14] o]F9] &
27F 7P 2 el H3 4 le] o g o]RolRl BTl 22719 =717t
A = Alejstile BF 22 MRSl sidshe duyete]th o 2|24
Oz VHH B4R Qs AAAQ ojdo] 2] At BB TA=7E A HAL 16%
7} A& 59FA| H(LECZ: low-elevation costal zone)’)0]1l E5] FHFE(Tuvalu)®] 3¢

BE FE7} 48 Het sm o]jo] Eolo] Yt
BB 24 TAFSS SR Aol S Acksich A AAAA 5w A B

< 1993 off w\d 1.3~1.7mme] sigst=tl BB AuztEe ¢ of Bt 4u) ol

i [¢]
1 Aoe 7150t ek 53] 7]2]HhA (Kiribati), ST B opEA| ok &

66) See supra note 34 at para. 82.

67) See supra note 34 at para. 84.

68) See id.

69) See supra note 34 at para. 86.

70) See supra note 34 at para. 107.

71) AREgtR ol slHE; 1~20m T HE W] st $]5t XS D3t NASA, Data and
Applications Online: Low Elevation Coastal Zone (Mar. 2016), available at
http://www.ciesin.org/documents/lecz-final.pdf. (Last visit was Oct. 30, 2018)

72) See supra note 34 at para. 109.
73) See supra note 34 at para. 110.
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75) See supra note 34 at para. 111.

76) See supra note 34 at para. 112.

77) See supra note 34 at para. 114.

78) See id.

80) See supra note 34 at para. 122.

81) See supra note 34 at para. 119.

82) See supra note 34 at paras. 122 & 123.

74) See supra note 72.

79) See id.
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83) See supra note 81.

84) See supra note 34 at para. 125.
85) See supra note 34 at para. 96.
86) See supra note 34 at para. 94.
87) See supra note 34 at para. 99.
88) See supra note 34 at para. 102.



46 ||| 1eEsist Asks wAGT: QB - BRolFUY WA A9 ¥ HI -

E5] ApEA T o] EAS ALSlA w7 st Q1% ol BALS HS Fh&EY]
I QIek ozt A9 &2 F Wke V1FHel QIR 2R ogRkE 6%
7FEska giek otmelrt 2199] & A7 @A 12907 B 205087H2] 25997 o

sho] o|Faieirt e olFTSe] 90 B Ao ellA olxaha gloit Hohe £
oL} mlFo o] YL ol Aol Tl thehta glete

89) See European Council on Foreign Relations, Climate-driven Migration in Africa, https:/www.ecfr.eu/article/com-
mentary climate driven_migration_in_africa (Dec. 20, 2017). (Last visit was Oct. 30, 2018)

90) See supra note 34 at para. 95.

91) See supra note 34 at para. 92.

92) See European Council on Foreign Relations, note 89.
93) See id. and supra note 34at para. 105.
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FA) Al Bol 7R WA A9 94 2 B hste] WAL ek o

LA 715Hske] B3 foll 712 POK(United Nations Framework Convention on

Climate Change, 0| “7] 7 8}7| 2P T2 “UNFCCC™)) Aglo]A Bl 2

Tl

rEL

W A A theat 2 7 EHsIR PR 017N A BE B WA
A9 2 ol et ARA FE Golek. T 2008 QEFe)| 77 *9.494%

3](Inter-Agency Standing Committee, ©|5} “IASC”?)99)7} 7| S ¥} 9 2t o2 Qlsto] 4

& 9 o]F9 7hsAel Histe] ¥ile 7Y Ae 8%5hs 3598 AE UNFCCCO
Aottt 0 oo 20108 7oA 7H5’<4% A16AF FAFES]C)(COP: Conference of the
Parties)of| 4] 270|579 Hoof TlH Algto] FA4A 05 =o]H ]t TA] GAR=S]

94) See UN General Assembly, United Nations Framework Convention on Climate Change : resolution / adopted
by the General Assembly, A/RES/48/189 (Jan. 20, 1994).

95) 1992 &<l 23] A (A/RES/A46/182)°] AGte] AHhH 1x 0] 717 247 To]th. WHO, UNHCR,
FAO 53 22 9 A271950] g¥e= ofsta glon], SAAHZKICRC), =A]°157] 7 (International
Organization of Migration) 5 H|-3-A7|HE% AY %7 7|H(standing invitee)Z FFofstal Ut

96) See UNHCR, supra note 47 at 11.
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u}2] @4 (Paris Agreement)!02)2 SHgo]Fql H g of st
A= Aol 7Sk QR 559 THANIS A2t
St7] 91_F ZAE Fodoll QlofA Qo] thet o, A7 3 Y51, 2[5, o4l
obF, ollel 9 Foket Aol At AFEES] & E5otal FXIsHH Atstoiof gt

chioyakn Aedaigeh. o Uolh A GEa 208 So .. 7|5 B

97) See [UNFCCC] COP, Decision adopted by the Conference of the Parties, FCCC/CP/2010/7/Add.1 (Mar. 15,
2011).

98) A=) AHR](planned relocation)y= ZH Aol A 9 o]} o7 AR EHGL U o]EH FEE= E e
2 ARET A= ohlsith. A W82 UNHCR, Planned Relocation, Disasters and Climate Change:
Consolidating Good Practices and Preparing for the Future, para. 29 (Mar. 12-14, 2014), available at
http://www.unhcr.org/54082cc69.pdf. (Last visit was Oct. 30, 2018)

99) See supra note 97 at para. 14(f). It says that the Conference of the Parties “invites all the Parties to enhance
action on adaptation under the Cancun Adaptation Framework --- by taking --+ [m]easures to enhance
understanding, coordination and cooperation with regard to climate change induced displacement, migration and
planned relocation, where appropriate, at the national, regional and international levels.”

100) See UNHCR, supra note 47 at 12.

101) See [UNFCCC] COP, Decision adopted by the Conference of the Parties, FCCC/CP/2012/8/Add.1, para. 7(a)(vi)
(Dec. 8, 2012). It says that he Conference of the Parties “/ajknowledges the further work to advance the
understanding of and expertise on loss and damage, which includes, -+ [e]nhancing the understanding of --:[hJow
impacts of climate change are affecting patterns of migration, displacement and human mobility.”

102) See Paris Agreement (Dec. 13, 2015), in UNFCCC, COP Report No. 21, Addenum, at 21, UN. Doc.
FCCC/CP/2015/10/Add, 1 (Jan. 29, 2016).

103) See the Preamble of the Paris Agreement. It says that “the Parties to this Agreement -+ [acknowledge] that
climate change is a common concern of humankind, Parties should, when taking action to address climate change,
respect, promote and consider their respective obligations on human rights, the right to health, the rights of
indigenous peoples, local communities, migrants, children, persons with disabilities and people in vulnerable
situations ---”
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104) See Art. 8(3) of the Paris Agreement. It says that “[p]arties should enhance understanding, action and support
-+ on a cooperative and facilitative basis with respect to loss and damage associated with the adverse effects of
climate change.”

105) See [UNFCCC] COP, Decision adopted by the Conference of the Parties, FCCC/CP/2015/10/Add.1 (Jan. 29,
2016).

106) See id. at 49. It says that “[t]he Conference of the Parties -+ requests :** to establish, according to its procedures
and mandate, a task force -+ to develop recommendations for integrated approaches to avert, minimize and address
displacement related to the adverse impacts of climate change.”

107) See UNFCCC, Task Force on Displacement - Workplan and Milestones, available at https://unfccc.int/wim-ex-
com/sub-groups/TFD#eq-3. (Last visit was Oct. 30, 2018)

108) See UN General Assembly, Transforming Our World: the 2030 Agenda for Sustainable Development,
A/RES/70/1, adopted on Oct. 21, 2015.

109) See id. at para. 14.
110) See id.
111) See supra note 108 at para. 29.
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Solnle] HE FAE & A9ES Fof S 177149 A&7teddEsE
(SDGs) Ad} 2] . 72 o7 A=}

Goal 4 Ensure inclusive and equitable quality education and promote lifelong learning
opportunities for all

BEZ g5 ZgAoln THE FAY we B @ BALS 718 52

4.b By 2020, substantially expand globally the number of scholarships available to developing
countries, in particular least developed countries, small island developing States and African
countries, for enrolment in higher education, including vocational training and information and
communications technology, technical, engineering and scientific programmes, in developed
countries and other developing countries

Az= d e A AdaolA] AdEd, ARFAIE, Ve
T3 1EWSS WS 5 QLR 2020L477}Z] M=, 59| Hl=, A=A E=,
ofme|7l H7te] ALE= Astae] £8 A AAHeR gix

Goal 5. Achieve gender equality and empower all women and girls

AWS @43 BE o4 B ooto] A2ls)

5.2 Eliminate all forms of violence against all women and girls in the public and private spheres,
including trafficking and sexual and other types of exploitation

Qulthuet AHA 2 AE 4B AAS mgStel, FH D AHY FolA oy 2
ololg WOz sHe mE PHo Bl glalck

Goal 8. Promote sustained, inclusive and sustainable economic growth, full and productive
employment and decent work for all

BEE 9% A4 - T8H - A% AT BAYY, AAHA SATEH FA)
A 3

8.7 Take immediate and effective measures to eradicate forced labour, end modern slavery and
human trafficking and secure the prohibition and elimination of the worst forms of child
labour, including recruitment and use of child soldiers, and by 2025 end child labour in all
its forms

A Ao oA, Q4IPS 2Esk, 29 A4 2 FUe mEe) Mg
e Fejel obFFe] FA W FARFS] o) Zobdoln EAAL 2XE A,

20253712 RE FH O obElEe YT

8.8 Protect labour rights and promote safe and secure working environments for all workers,
including migrant workers, in particular women migrants, and those in precarious employment
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Goal 10. Reduce inequality within and among countries

= 2 =7 7 28T da

10.7 Facilitate orderly, safe, regular and responsible migration and mobility of people, including
through the implementation of planned and well-managed migration policies
ASIH013 3 el o134 ofd & ol AARolD stel FFA0ln A4l
QU= A7 olxet o5 I3 WlE A gt

10.c By 2030, reduce to less than 3 per cent the transaction costs of migrant remittances and
eliminate remittance corridors with costs higher than 5 per cent

20308717 ol 3 $48 30 SlEOR Fo1o 5% o] Bl WS 3
E zo]q_

Goal 16. Promote peaceful and inclusive societies for sustainable development, provide access to
justice for all and build effective, accountable and inclusive institutions at all levels

A& AT WIAEL B AF FH, BEE 9T 39 F2AZ,
£ 2zA Adbdoln AYH 9T ZEHA A% 75

16.2 End abuse, exploitation, trafficking and all forms of violence against and torture of children

oF5S thgoz sk o, 24, Al BE Fee] E 9 nRe FAG

Goal 17. Strengthen the means of implementation and revitalize the Global Partnership for
Sustainable Development

olsT Ao, AL AAS A T2 vheuy BAs

17.18 By 2020, enhance capacity-building support to developing countries, including for least
developed countries and small island developing States, to increase significantly the
availability of high-quality, timely and reliable data disaggregated by income, gender, age,
race, ethnicity, migratory status, disability, geographic location and other characteristics
relevant in national contexts

20208744 AW, FAEANETS TG ANLEAR o), AojA st
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the Elimination of All Forms of Discrimination against Women)123)2] o]3J7FA]7]LQ1 o

112) See UN General Assembly, Resolution adopted by the General Assembly on 19 September 2016: New York
Declaration for Refugees and Migrants, A/RES/71/1 (Oct. 3, 2016).

113) See id. at para. 1.

114) See id. at para. 13.

115) See id. at para. 5.

116) See id. at paras. 22 & 39.

117) See id. at para. 30.

118) See id. at para. 33.

119) See id. at paras. 29, 31 and 32.
120) See id. at para. 35.

121) See id. at paras. 24 and 38.
122) See id. at paras. 61-63.

123) See Convention on the Elimination of All Forms of Discrimination against Women, UN T.S. Vol. 1249, p. 13,
adopted by UN G.A. Res. 34/180 on Dec. 18, 1979, entered into force on Sep. 3, 1981.
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AzPE A Y ds (Committee on the Elimination of Discrimination against Women)7]- Z

+ A=t A¥tH 0 (general recommendation)!29o] A= $HgolERlo]l B "Q A T2l
S6] oga} 21 B0IFUES 1A B o) ABREE A, BAA 2AS
S FE R} 9SS A T AR ek olZlolE §al ATEHED

(UN High Commissioner for Human Rights)©| B3t “F[Fgt AFglo] gt o]Hl<] QI

r°‘

HoE 93t 7|12 Y% 9 AR 2% (Principles and Practical Guidance on the Protection
of the Human Rights of Migrants in Vulnerable Situations)”126-2> ZPHg%| 22 0 2 HE]
o) 245, AAe) A D Aeld FFo2RE] 2, okgol dfe 5 15, 192
Y 5= Eololes 20l Rle Rt o|FRIE9] A B 919k 20719 7] E]

SAREE DHOIFU BAT WAl YolH FAIY 71ES Ak F7t
BRI Sle 20 o] AMET} 2 AelE] 54 F)Qlsikn watol Thelo]
oRIT). WAUE Fulol WeElHape] wARTRE0] Aste] itk b A vio}
ol e EoF EARIFE] A9 |7 ulslo] n)S- Zokt Algelck, £5] o] Ao ge
F7h50] ATEAIA S, F15uste g A A5 ko] £50] flgwT

124) See Committee on the Elimination of Discrimination against Women, General Recommendation No. 37:
Gender-related Dimension of Disaster Risk Reduction in the Context of Climate Change, CEDAW/C/GC/37 (Feb.
7, 2018).

125) See id.

126) See Human Rights Council, Principles and Practical Guidance on the Protection of the Human Rights of
Migrants in Vulnerable Situations, A/HRC/34/41, adopted on Jan. 21, 2017.

127) See Julia Toscano, supra note 46 at 486.
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&gt HAIE T2l A= g wEHES] 2009 o]m\;g(lmmigraﬁon Act 2009)130)
FoF HHH ARFES -85t HogA JFH, AES(VISA) &
of Fate] Aot Qick. FHo) BS 87 A

5
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o A E S QI 0 AgoA FHHENA S ARE o-&oh= Ht FH
= A=E ntedsta ot wAHE oW A5SF(Part 504 “dRl E HT 2pAC
T4 (refugees and protection status determinations)”= FHA = AQJA AR HS7F Q
BEE 240 AFEol diste] RANE AFE sl8sh= WA ZA 23 ATl
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128) See Asian Development Bank, Addressing Climate Change and Migration in Asia and the Pacific 35 (2012).
129) See id. at 37.

130) See Immigration Act 2009, Public Act 2009 No 51, available at http://www.legislation.govt.nz/act/pub-
1ic/2009/0051/latest/ DLM 1440303 .html. (Last visit was Oct. 30, 2018)

131) See Sec. 124 of the Immigration Act 2009. It says that;
The purpose of this Part is to provide a statutory basis for the system by which New Zealand —
(a) determines to whom it has obligations under the United Nations Convention Relating to the Status of
Refugees and the Protocol Relating to the Status of Refugees; and
(b) codifies certain obligations, and determines to whom it has these obligations, under—
(i) the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment:
(ii) the International Covenant on Civil and Political Rights.

132) See Sec. 129 of the Immigration Act 2009.
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133) See Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res.
39/46, adopted on Dec. 10 1984, entered into force on June 26 1987.

134) See Sec. 130, Para. 1 of the Immigration Act 2009.

135) See International Covenant on Civil and Political Rights, G.A. Res. 2200A (X X 1), UN. GAOR, 21st Sess.,
Supp. No.16, U.N.Doc. A/6316, adopted on Dec. 16, 1966, entered into force on Mar. 17, 1976.

136) See Sec. 131, Para. 1 of the Immigration Act 2009.

137) See Sec. 130, Para. 2 and Sec. 131, Para 2 of the Immigration Act 2009. Its says that “---a person must not
be recognised as a protected person in New Zealand under the Convention Against Torture[or the Covenant on
Civil and Political Rights] if he or she is able to access meaningful domestic protection in his or her country or
countries of nationality or former habitual residence.”

138) See Sec. 130, Para. 4 and Sec. 131, Para 4 of the Immigration Act 2009.

139) See Sec. 164, Para. 4 of the Immigration Act 2009. It says that;

A protected person may be deported to any place other than a place in respect of which there are substantial
grounds for believing that the person would be in danger of being subjected to—

(a) torture (as defined in section 130(5)); or

(b) arbitrary deprivation of life or cruel treatment (as defined in section 131(6)).

140) See Sec. 207, Para. (1) of the Immigration Act 2009. It says that;

(1) The Tribunal must allow an appeal against liability for deportation on humanitarian grounds only where it



58 || Aasst A4vks wAaT: 91 - goIFne A A9 9 BT -

A
F¥H(refugee and protection officers)] 2Jaf 24 Hr}.
$ofl= ot I 2% A4 (Immigration and Protection Tribunal)l4DofA] ThE 4= Qltt.
olfl 9 B AwAiolAe Tl 2|9 9 B M= AFdE(protected persons)©]l ¥+t
gt 7| omA FHAo| AEAQl 7|Ho|th142) AR ggo|FHlo] Tl

4
WA A9 A% oiRel] vt ARE o) Zl4 AE 7 thEelAT ek

=)
%9
nw
=
R
=)
lo
fu
ool
B
E
ri

Court) M HH&

>
30,
T

is satisfied that—
(a) there are exceptional circumstances of a humanitarian nature that would make it unjust or unduly harsh
for the appellant to be deported from New Zealand; and
(b) it would not in all the circumstances be contrary to the public interest to allow the appellant to remain
in New Zealand.

141) Wl 2)9] 414 5ol Tk ol A7l LA 914 R Refugee Status Appeals Authority) 7RSI,
20094 § AL 53 WAL HER A/HAEH (Removal Review Authority), 71574 E S 3] (Residence
Review Board) @ A EA T4 (Deportation Review Tribunal)E FH[&ste] oWl 9 B& A4 (Immigration
and Protection Tribunal)E A1/d5}3iT}

142) See Sec. 217, 218 and 219 of the Immigration Act 2009.

143) Ajgta(tribunals) 27l thet o]2dAo] obd 7%, & 572 14 Y2 A Y(district court)o] A THETE

144) See Sec. 245(1) of the Immigration Act 2009. It says that “[w]here any party to an appeal to, or matter before,
the Tribunal (being either the person who appealed or applied to the Tribunal, an affected person, or the Minister,
chief executive, or other person) is dissatisfied with any determination of the Tribunal in the proceedings as being
erroneous in point of law, that party may, with the leave of the High Court (or, if the High Court refuses leave,
with the leave of the Court of Appeal), appeal to the High Court on that question of law.”

145) See Sec. 246(1) of the Immigration Act 2009. It says that “[a]ny party to an appeal under section 245 who
is dissatisfied with any determination of the High Court in the proceedings as being erroneous in point of law
may, with the leave of that court (or, if the High Court refuses leave, with the leave of the Court of Appeal),
appeal to the Court of Appeal. Section 56 of the Senior Courts Act 2016 applies to any such appeal.”
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147) See e.g. Refugee Appeal No. 72185[2000] NARSAA (Aug. 10. 2000); Refugee Appeal No. 72313[2000]
NARSAA 491 (Oct. 19, 2000); Refugee Appeal No. 72316[2000] NARSAA 464 (Oct. 19, 2000).

148) See AF(Kiribati), [2013] NZIPT 800413 (June 25, 2013).

149) IPT 23eIAE SO BASIZOM, Faahs st o] T 274 o] J2AlAE Aol S5 gc

150) See supra note 148 at para. 5.

151) See supra note 148 at paras. 39&40.
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152) See Sec. 6 of the [New Zealand] Citizenship Act 1977.

153) See supra note 148 at para. 19.

154) Hodh= AES3t fstoAs Haet viet go] Al130% % A1 = 7H9] Aol olrh. A130%= 2
23} BAE GO, PR AHIES FEE USSIT YA Sk ABIRE 2H 4T ue
W 2Rk thoot weistel ek ot BAMoR NS Ao A e Hie Agshy gtk

155) See Art. 1A(2) of the Refugee Convention.

156) See supra note 148 at para. 53.

157) See supra note 148 at para. 55.
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158) See supra note 148 at paras. 55-59.

159) See supra note 148 at para. 53.

160) See supra note 148 at para. 54.

161) See id.

162) See Sec. 131 of the [New Zealand] Citizenship Act 1977.
163) See supra note 148 at para. 86.
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164) See supra note 148 at para. 87.

165) See supra note 148 at para. 88.

166) See supra note 148 at paras. 88&89.

167) See AD(Tuvalu), [2014] NZIPT 501370-371 (June 4, 2014).
168) See supra note 167 at paras. 9&28.

169) See supra note 167 at paras. 4&24.

170) See supra note 167 at paras. 5&50.
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171) See Convention on the Rights of the Child, UN T.S. Vol. 1577, p. 3, adopted by G.A. Res. 44/25 on Nov.

20, 1989, entered into force on Sep. 2, 1990.

172) See Art. 3, Para. 1 of the CRC. It says that; “[i]n all actions concerning children, whether undertaken by public
or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests

of the child shall be a primary consideration.”
173) See supra note 167 at paras. 23&24.

174) See supra note 167 at para. 29.

175) See supra note 167 at paras. 30-32.
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176) See e.g. Rachel Nuwer, The World’s First Climate Change Refugees Were Granted Residency in New Zealand,
(Smithsonian, Aug. 7, 2014), https://www.smithsonianmag.com/smart-news/worlds-first-climate-change-refugees-wer
e-just-granted-residency-new-zealand-180952279/; Rick Noack, A Proposal in New Zealand Could Trigger the Era
of ‘Climate Change Refugees’ (Washington Post, Oct. 31, 2017), https://www.washingtonpost.com/news/worldviews
/wp/2017/10/3 1/a-proposal-in-new-zealand-could-trigger-the-era-of-climate-change-refugees/?noredirect=on; NZ Hera
Id, Tuvalu Climate Change Family Win NZ Residency Appeal (Aug. 3, 2014), https://www.nzherald.co.nz/nz/news/a
rticle.cfm?c_id=1&objectid=11303331. (Last visit was Oct. 30, 2018)

177) See AJ(Tuvalu), [2017] NZIPT 801120-123 (Mar. 20, 2017).

178) 201440 2ol A A9 ofRIUS EEH WHIHe] BF ANCS] A% ke e 59
5| st 2017 Aol A A A 0|9} B2 Aol GISITE. See supra note 167; supra note 177
at paras. 15-23.

179) See supra note 177 at para. 57.
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180) See e.g. Alex Randall, New Zealand Proposes Humanitarian Visa for ‘Climate Refugees’ (Diplomat, Nov. 30,
2017), https://thediplomat.com/2017/11/new-zealand-proposes-humanitarian-visa-for-climate-refugees/; Lin Taylor, N
ew Zealand Considers Visa for Climate 'Refugees' from Pacific Islands (Reuter, Nov. 17, 2017), https://www.reuter
s.conv/article/us-newzealand-climatechange-visa/new-zealand-considers-visa-for-climate-refugees-from-pacific-islands
-idUSKBN1DH1JB; Lauren Tousignant, New Zealand Might Create Visa for Climate Change Refigees (New York
Post, Oct. 31, 2017), https://nypost.com/2017/10/31/new-zealand-might-create-visa-for-climate-change-refugees/. (La
st visit was Oct. 30, 2018)

181) See Rick Noack, A Proposal in New Zealand Could Trigger the Era of 'Climate Change Refugees' (Washington
Post, Oct. 31, 2017), available at
https://www.washingtonpost.com/news/worldviews/wp/2017/10/31/a-proposal-in-new-zealand-could-trigger-the-era-of
-climate-change-refugees/?noredirect=on&utm_term=.bdeffca7add8. (Last visit was Oct. 30, 2018)

182) See US Citizenship and Immigration Services, Temporary Protected Status: What is TPS, available at
https://www.uscis.gov/humanitarian/temporary-protected-status. (Last visit was Oct. 30, 2018)

183) See e.g. Carey DeGenaro, Looking Inward: Domestic Policy for Climate Change Refugees in the United States
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8 U.S. Code § 1254a (b) (1)

(b) Designations
(1) In general The Attorney General, after consultation with appropriate agencies of the
Government, may designate any foreign state (or any part of such foreign state) under this
subsection only if—
(A) the Attorney General finds that there is an ongoing armed conflict within the state and, due
to such conflict, requiring the return of aliens who are nationals of that state to that state (or
to the part of the state) would pose a serious threat to their personal safety;
(B) the Attorney General finds that—
(i) there has been an earthquake, flood, drought, epidemic, or other environmental disaster in
the state resulting in a substantial, but temporary, disruption of living conditions in the area
affected,
(ii) the foreign state is unable, temporarily, to handle adequately the return to the state of aliens
who are nationals of the state, and
(iii) the foreign state officially has requested designation under this subparagraph; or
(C) the Attorney General finds that there exist extraordinary and temporary conditions in the
foreign state that prevent aliens who are nationals of the state from returning to the state in safety,
unless the Attorney General finds that permitting the aliens to remain temporarily in the United

States is contrary to the national interest of the United States.

and Beyond, 86 U.Colo.L.Rev. 911, 1010 (2015).
184) See 8 U.S. Code § 1254a(b)(1)
185) See id.
186) See id.
187) See id.
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A designation of a foreign state (or part of such foreign state) under this paragraph shall not
become effective unless notice of the designation (including a statement of the findings under
this paragraph and the effective date of the designation) is published in the Federal Register.
In such notice, the Attorney General shall also state an estimate of the number of nationals
of the foreign state designated who are (or within the effective period of the designation are
likely to become) eligible for temporary protected status under this section and their

immigration status in the United States.

8 U.S. Code § 1254a (b) (2) & (3)

(b) Designations
(2) Effective period of designation for foreign states The designation of a foreign state (or
part of such foreign state) under paragraph (1) shall—
(A) take effect upon the date of publication of the designation under such paragraph, or
such later date as the Attorney General may specify in the notice published under such
paragraph, and
(B) shall remain in effect until the effective date of the termination of the designation under
paragraph (3)(B).
For purposes of this section, the initial period of designation of a foreign state (or part
thereof) under paragraph (1) is the period, specified by the Attorney General, of not less

than 6 months and not more than 18 months.

(3) Periodic review, terminations, and extensions of designations

(A) Periodic review

At least 60 days before end of the initial period of designation, and any extended period of
designation, of a foreign state (or part thereof) under this section the Attorney General, after
consultation with appropriate agencies of the Government, shall review the conditions in the
foreign state (or part of such foreign state) for which a designation is in effect under this
subsection and shall determine whether the conditions for such designation under this
subsection continue to be met. The Attorney General shall provide on a timely basis for the
publication of notice of each such determination (including the basis for the determination,

and, in the case of an affirmative determination, the period of extension of designation
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under subparagraph (C)) in the Federal Register.

(B) Termination of designation

If the Attorney General determines under subparagraph (A) that a foreign state (or part of
such foreign state) no longer continues to meet the conditions for designation under
paragraph (1), the Attorney General shall terminate the designation by publishing notice in
the Federal Register of the determination under this subparagraph (including the basis for
the determination). Such termination is effective in accordance with subsection (d)(3), but
shall not be effective earlier than 60 days after the date the notice is published or, if later,
the expiration of the most recent previous extension under subparagraph (C).

(C) Extension of designation

If the Attorney General does not determine under subparagraph (A) that a foreign state (or
part of such foreign state) no longer meets the conditions for designation under paragraph
(1), the period of designation of the foreign state is extended for an additional period of 6

months (or, in the discretion of the Attorney General, a period of 12 or 18 months).
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8 U.S. Code § 1254a (c) (1) & (2)

(c) Aliens eligible for temporary protected status
(1) In general
(A) Nationals of designated foreign states Subject to paragraph (3), an alien, who is a

188) See 8 U.S. Code § 1254a(b)(2)(B).
189) See 8 U.S. Code § 1254a(b)(3).
190) See id.
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national of a state designated under subsection (b)(1) (or in the case of an alien having no
nationality, is a person who last habitually resided in such designated state), meets the
requirements of this paragraph only if—
(i) the alien has been continuously physically present in the United States since the
effective date of the most recent designation of that state;
(ii) the alien has continuously resided in the United States since such date as the
Attorney General may designate;
(iii) the alien is admissible as an immigrant, except as otherwise provided under
paragraph (2)(A), and is not ineligible for temporary protected status under paragraph
(2)(B); and
(iv) to the extent and in a manner which the Attorney General establishes, the alien
registers for the temporary protected status under this section during a registration period
of not less than 180 days.
(B) Registration fee
The Attorney General may require payment of a reasonable fee as a condition of registering
an alien under subparagraph (A)(iv) (including providing an alien with an “employment
authorized” endorsement or other appropriate work permit under this section). The amount
of any such fee shall not exceed $50. In the case of aliens registered pursuant to a
designation under this section made after July 17, 1991, the Attorney General may impose a
separate, additional fee for providing an alien with documentation of work authorization.
Notwithstanding section 3302 of title 31, all fees collected under this subparagraph shall be

credited to the appropriation to be used in carrying out this section.

(2) Eligibility standards

(A) Waiver of certain grounds for inadmissibility In the determination of an alien’s

admissibility for purposes of subparagraph (A)(iii) of paragraph (1)—
(i) the provisions of paragraphs (5) and (7)(A) of section 1182(a) of this title shall not
apply;
(if) except as provided in clause (iii), the Attorney General may waive any other
provision of section 1182(a) of this title in the case of individual aliens for humanitarian
purposes, to assure family unity, or when it is otherwise in the public interest; but
(iii) the Attorney General may not waive—

(I) paragraphs (2)(A) and (2)(B) (relating to criminals) of such section,
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(II) paragraph (2)(C) of such section (relating to drug offenses), except for so much of
such paragraph as relates to a single offense of simple possession of 30 grams or less
of marijuana, or
(TIT) paragraphs (3)(A), (3)(B), (3)(C), and (3)(E) of such section (relating to national
security and participation in the Nazi persecutions or those who have engaged in
genocide).
(B) Aliens ineligible An alien shall not be eligible for temporary protected status under this
section if the Attorney General finds that—
(i) the alien has been convicted of any felony or 2 or more misdemeanors committed in
the United States, or
(ii) the alien is described in section 1158(b)(2)(A) of this title.

)
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191) See 8 U.S. Code § 1254a(c)(1).

192) See 8 U.S. Code § 1254a(c)2)(B)( i ).
193) See 8 U.S. Code § 1254a(c)2)(B)(ii).
194) See 8 U.S. Code § 1254a(a)(1)(A).
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8 U.S. Code § 1254a (a) (1)~(3)

(2) Granting of status
(1) In general In the case of an alien who is a national of a foreign state designated under
subsection (b) (or in the case of an alien having no nationality, is a person who last
habitually resided in such designated state) and who meets the requirements of subsection (c),

the Attorney General, in accordance with this section—

195) See Jill H. Wilson, Temporary Protected Status: Overviews and Current Issues, 3(Congressional Research
Service, Jan. 17, 2018).

196) See 8 U.S. Code § 1254a(a)(1)(B).
197) See 8 U.S. Code § 1254a(a)(2).

198) See 8 U.S. Code § 1254a(a)(3)(A).
199) See 8 U.S. Code § 1254a(a)(3)(B).
200) See 8 U.S. Code § 1254a(a)(3)(C).



72 || Asist A%k WAQT: A - POIFUL WY A9 R ¥E -

(A) may grant the alien temporary protected status in the United States and shall not
remove the alien from the United States during the period in which such status is in effect,
and
(B) shall authorize the alien to engage in employment in the United States and provide the
alien with an “employment authorized” endorsement or other appropriate work permit.

(2) Duration of work authorization

Work authorization provided under this section shall be effective throughout the period the

alien is in temporary protected status under this section.

(3) Notice
(A) Upon the granting of temporary protected status under this section, the Attorney General
shall provide the alien with information concerning such status under this section.
(B) If, at the time of initiation of a removal proceeding against an alien, the foreign state
(of which the alien is a national) is designated under subsection (b), the Attorney General
shall promptly notify the alien of the temporary protected status that may be available under
this section.
(C) If, at the time of designation of a foreign state under subsection (b), an alien (who is a
national of such state) is in a removal proceeding under this subchapter, the Attorney
General shall promptly notify the alien of the temporary protected status that may be
available under this section.

(D) Notices under this paragraph shall be provided in a form and language that the alien

can understand.
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201) See supra note 195 at 5.
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Expected Individuals

Country Arrival Dates Expiration Date Reregistrants® with TPS¢
El Salvador February 13, 2001 September 9, 2019 195,000 262,526
Haiti January 12, 2011 July 22,2019 46,000 58,557
Honduras December 30, 1998 July 5,2018 57,000 86,031
Nepal June 24,2015 June 24, 2018 8,950 14,791
Nicaragua December 30, 1998 January 5, 2019 2,550 5,305
Somalia May 1, 2012 September 17,2018 250 499
South Sudan January 25, 2016 May 2, 2019 70 77
Sudan January 9, 2013 November 2, 2018 1,040 1,048
Syria August |, 2016 March 31, 2018 5,800 6916
Yemen January 4, 2017 September 3, 2018 1,000 IL1lé
Total 317,660 436,866

<&A]: Jill H. Willson, Temporary Protected Status: Overviews and Current Issues (Congressional Research Service, 2018) 5%>
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202) See Dep. of Justice, Federal Register, Vol. 75, No. 13 (January 21, 2010), available at https:/www.justice.gov/sit
es/default/files/eoir/legacy/2010/01/21/fr21jan10.pdf. (Last visit was Oct. 30, 2018)

203) See Dep. of Justice, Federal Register, Vol. 80, No. 121 (June 24, 2015), available at https:/www.justice.gov/sites
/default/files/pages/attachments/2015/06/24/fr24jun15.pdf. (Last visit was Oct. 30, 2018)
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204) See Aurelie Lopez, The Protection of Environmentally-Displaced Persons in International Law, 37 Envtl.L. 365,
401 (2007).

205) See supra note 183 at 1017.

206) See Elizabeth Keyes, Unconventional Refugees, 67 Am.U.L.Rev. 89, 109 (2017).

207) See [Swedish] Alien Act 2005:716.
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A9de] T {2 St HWoln] Tt u AljHAQl SHo] Qlet wl=o] A
T o] 2Ast] B AR QI 2=le] Aol Foto] AFAlSHAl gkl ¢l
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o2 ot AL flh 55 £/ A9 HERo] oyl ¥ gy Azt

(Division of Migration and Asylum Policy)= & X9 &8-S Altetal et 12A
& 97 Adle] AL AT BUA W7 Aake] F%ol
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208) See Ch. 4, Sec. 2 of the Alien Act says that;
In this Act a ‘person otherwise in need of protection’ is an alien who in cases other than those referred to in
Section 1 is outside the country of the alien’s nationality, because he or she
1. feels a well-founded fear of suffering the death penalty or being subjected to corporal punishment, torture
or other inhuman or degrading treatment or punishment,
2. needs protection because of external or internal armed conflict or, because of other severe conflicts in the
country of origin, feels a well-founded fear of being subjected to serious abuses or
3. is unable to return to the country of origin because of an environmental disaster.
The corresponding applies to a stateless alien who is outside the country in which he or she has previously
had his or her usual place of residence.

209) See Benjamin Glahn, ‘Climate Refugees’? Addressing the International Legal Gap - Part II, Int’l Bar Ass’n
(2009), available at https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=3e9db1b0-659e-432b-8eb9-c9aceaS3e
41£6. See also Emily Hush, Developing a European Model of International Protection for Environmentally-Displaced
Persons: Lessons from Finland and Sweden, Columbia Journal of European Law (Sep. 7, 2017), available at http://c
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jel.law.columbia.edu/preliminary-reference/2017/developing-a-european-model-of-international-protection-for-environ
mentally-displaced-persons-lessons-from-finland-and-sweden/. (Last visit was Oct. 30, 2018)

210) See UNHCR, Forced Displacement in the Context of Climate Change: Challenges for States under International
Law 12 (May 20, 2009).

211) See Benjamin Glahn, id.

212) See Emily Hush, supra note 209.

213) See [Finnish] Alien Act 301/2004. Its English version is available at https://www.finlex.fi/en/laki/kaannokset/200
4/en20040301.pdf. (Last visit was Oct. 30, 2018)
214) See Sec. 109 of the Alien Act. It says that;

(1) Temporary protection may be given to aliens who need international protection and who cannot return safely
to their home country or country of permanent residence, because there has been a massive displacement of
people in the country or its neighbouring areas as a result of an armed conflict, some other violent situation
or an environmental disaster. Providing temporary protection requires that the need for protection may be
considered to be of short duration. Temporary protection lasts for a maximum of three years in total.

(2) The Government decides in a plenary session on population groups that may be given temporary protection
and on the period when residence permits may be issued on the basis of temporary protection.
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215) See Sec.
216) See Sec.
217) See Sec.
218) See Sec.
219) See Sec.

109(2) of the Alien Act.
110(1) of the Alien Act.
109(1) of the Alien Act.
110(1) and 110(2) of the Alien Act.
87(2) of the Alien Act. It says that;

Asylum is not granted to aliens if they have committed, or if there are reasonable grounds to suspect that they
have committed:
1) a crime against peace, war crime or crime against humanity as defined by international agreements
concerning such crimes;
2) a serious non-political crime outside Finland before entering Finland as refugees; or
3) an act which violates the aims and principles of the United Nations.
220) See Sec. 110(3) of the Alien Act.

221) See Emily Hush, supra note 209.
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222) See id.

223) See Hélene Ragheboom, The International Legal Status and Protection of Environmentally-Displaced Persons:
A European Perspective 402 (2017).
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