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[Abstract]
Is it possible to Relocate the Capital only by Revising the Act?

Joo Baek Jeong*

In 2004, the bill for the Special Act on the Establishment of the New Administrative
Capital was passed at the National Assembly thanks to the mutual consent of opposing
parties. The Act was enacted and promulgated in the same year, but the Constitutional
Court of Republic of Korea ruled it unconstitutional, based on the notion of “customary
constitution.” This decision brought about severe social turmoil at that time.

From a theoretical point of view, the decision of the Constitutional Court was
unreasonable, primarily because the Constitution may not be revised by laws. While the
Court expressed this in its decision, it also specified in the conclusion of the same decision
that the transfer of the capital city of Seoul is governed by laws, rendering its decision on
the matters at issue self-contradictory.

Recently, the National Assembly has started to again consider the transfer of the capital
city of Seoul. While some say it is possible to relocate the capital only by revising the
Constitution, others argue that it should be decided based on the results of a national
referendum, as prescribed in Article 72 of the Constitution. There are people arguing that
the establishment of relevant laws could make it happen as well.

Against this backdrop, this article sees that the relocation of the capital city of Seoul is
possible if relevant laws ordaining it are established, on the basis of the decision made by
the Constitutional Court in 2004. The Court sees that the customary constitutional laws are
abolished if the opinio juris of such law ceases to exist. Furthermore, the Court ruled in its
decision that the extinction of opinio juris can be confirmed by the results of a national
referendum, etc. Since the National Assembly represents the opinions of the citizens,
resolutions made by the National Assembly should be considered equivalent to a national
referendum.

By establishing laws enforcing relocation of the capital city at the National Assembly, it
may be confirmed that (I) the opinio juris for the customary constitution that recognizes

Seoul as the capital of the country ceases to exist, and, therefore, (ii) such customary
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constitution becomes extinct, and (iii) new laws recognizing Sejong City as the new capital
of the country may be established.

This process does not entail a constitutional revision; it only entails abolition of the
existing constitutional custom, and establishment of new laws prescribing the location of
the capital city.

All'in all, the relocation of the capital city may be considered viable without violating the

logical framework suggested by the Constitutional Court in 2004.

Key Words: Customary Constitution, Constitution Revision, Transfer of the Capital City, Sejong
City, National Referendum
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