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[Abstract]

Limitation of Delegated Legislation and
Criteria of Legislation Innovation

Tae Woong Kwon*- Bo Cook Seo**

This article examines the limitation of delegated legislation under the provisions of Article
75 and Article 95 of the Constitution of the Republic of Korea and intended to consider room
for legislation innovation. It is practically impossible to formulate all policies solely by the
Legislature and the same can be said of legislation as policy means. Article 75 and Article
95 of the Constitution work as a legal basis and limitation of administrative legislation which
is introduced as a legal form therein. In particular, principle of non-blanket—-delegation
calling for “delegatlion] with the scope specifically defined”(Article 75) may be regarded
as a command of an instruction to the Legislature(the National Assembly) making Acts
containing a basis of delegation to administrative legislation.

The Executive branch which has a responsibility to enforce Acts enacted by the
Legislature should establish rules and regulations even if a provision thereof is unclear or
ambiguous. And then a clear and specific legal basis should be made in an Act through
legislation innovation.

In addition, two step test in accordance with the Chevron deference(1st step: De novo
review, 2nd step: reasonableness review) hold by the U.S. Supreme Court can be referred
to as main standard of judicial review in order to check legality and justification of
administrative legislation. Particularly, the 2nd step review of the Chevron test will be
useful to make delegated regulation if a provision of an Act is unclear or ambiguous; or
general empowerment clause is prescribed.

According to Supreme Court of Korea and Constitutional Court of Korea, the concreteness
and clarity of a certain provision shall be determined organically and systematically by
comprehensive view on the whole provisions of related laws, not by the provision only. That
is, it is sufficient for anyone can predict contents of a subordinate provision roughly in view
of ground provision(s) of delegation in a parent law. Delegation to the Presidential Decree,

* Ph.D. in Law Candidate, Chungnam National University
** Corresponding author, Professor, Chungnam National University Law School
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the Ordinance of the Prime Minister, the Ordinance of the Executive Ministry is a principle
of the Constitution. Furthermore, Delegation to the administrative rules is also allowed.

Provisions without legality or justification, e. g. a provision changing substantive contents
of parent law without legal basis therein, a provision deviating from delegation range, a
provision contradictory to the purpose of parent law, and a provision in conflict with
contents of parent law, should be improved. A parent law may be revised in order to set
up a basis of delegation to a subordinate statute if it is necessary to maintain the policy
system of the subordinate statute.

Key Words: Delegated Legislation, Principle of Non—Blanket—-Delegation, Principle of Definiteness,
Legislation Innovation, Chevron Test
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