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[Abstract]

A plan to Expand the Ordinance-Making Power by Utilizing the
Negotiated Rulemaking Process under the U.S. Administrative Law

- Focusing on the Enactment Process of the Ordinance on Semi-Public Operation
Systems for Buses of Jeju Special Self-Governing Province -

Seong-doo Choi*

On December 31, 2019, the ordinance on semi-public operation systems for buses of
Jeju Special Self-Governing Province was enacted. Interestingly, there was an agreement
with the subjects of the ordinance on the ordinance before its legislative notice procedure.
Furthermore, the ordinance includes measures for possible illegalities such as sanctions
against transportation operators who will participate in the semi—public system for buses
of Jeju Special Self-Governing Province. The process to enact the ordinance is largely
similar to the negotiated rulemaking process under the U.S. Administrative Law.

The process of negotiated rulemaking in the context of U.S. administrative law is as
follows: 1. Decision—making to apply the negotiated rulemaking process; 2. Establish a
committee for negotiated rulemaking; 3. Go into a negotiation for the proposed rule; 4.
Reach a consensus. Negotiated rulemaking has its advantages in guaranteeing the
participation of the public in the decision making process of the administration, improve
the contents of the rule, reduce time to execute the final rule, and secure the compliance
to the rule to reduce possible lawsuits.

The ordinance on semi—public operation systems for buses of Jeju Special
Self-Governing Province has shown great effects by implementing the above process to
some extent. First, it gave the effects of standards for the semi—public operation systems
for Jeju buses. The process established a system for the semi—public bus system which
had no legal evidence through an agreement, and supported it with the ordinance. Second,
it was possible to overcome the limitations of the enactment power. This is because it was
possible to secure the effectiveness of the system by agreeing on possible illegalities in
advance. Third, it was possible to prevent conflict. By enacting and proclaiming the
ordinance along with the agreement, they became notarized by the community, including
the citizens. As the subjects of the ordinance are those who serve in the bus transportation
business of the region, it becomes difficult for them to go against good faith. Lastly, it was
possible to secure the procedural justification during the process of enacting the ordinance.
By not only going through the cursory pre—announcement according to the Administrative
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Procedures Act, but also reaching an agreement with the actual subjects, it became the
most ideal opinion gathering process.

In order to expand the effects of enacting the ordinance on semi-public operation
systems for buses of Jeju Special Self-Governing Province to other cases, it is necessary
to institutionalize the ordinance enactment process. Although it will be the best to
institutionalize the process with legislation such as the Local Autonomy Act or the
Administrative Procedures Act, if it is not possible, it should be institutionalized through
ordinances. Jeju Special Self-Governing Province will be able to apply its experience of
designating a local holiday for the first time in the country by enacting the ordinance on
the local holiday to commemorate the victims of the 4 - 3 Resistance of Jeju before the
enactment of the legislation on local holidays.

In the ordinance to institutionalize the negotiated ordinance, it will be necessary to define
the negotiation procedures of the U.S. administrative law to match the Korean situation,
including the subjects of the ordinance, starting the negotiation process, presider of the
negotiation, selecting parties of interest, detailed negotiation process, results of the
negotiation, and following the results of the negotiations (ordinance). It will be possible to
use this system for not only ordinances but also rules or administrative rules for
self-governing entities.

Everyone agrees to the fact that diversity and creativity from decentralization can develop
the society. The core of decentralization is the ordinance enactment power. It will be too
late when passively waiting for a constitutional amendment or legislation to expand the
ordinance enactment power. It is necessary to continuously increase cases like the
enactment of the ordinance on semi—public operation systems for buses of Jeju Special
Self-Governing Province, so that self-governing entities attempt to expand their
enactment power for themselves.

Key Words: Semi-Public Bus Operation System, Rules from Negotiations, Evidence for
Article 22 of the Local Autonomy Act, Ordinance, Range of Ordinance
Enactment Power

* Working for Jeju Special Self-Governing Province
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